INDEX. 


ABANDONMENT. 
SURVEY, 9. 


ABATEMENT. 

ADMINISTRATION, 3. 

PLEADING, 10, 18. 

1. Unless a defense be shown against equitable owners not made 
parties, a defense that the alleged beneficiary is not the legal owner, 
presents no material issue. Allen vy. Pannell, 165. 

2. If suit be improperly brought in the name of the payee of a 
note or draft, the defendant, by showing cause therefor at the proper 
time and in the proper manner, may have proteetion against the 
suit. Jd. 

3. Ifa suit be prosecuted by a nominal plaintiff for the benetit of 
a party named in the pleadings, then on the death of such plaintifl 
the suit may proceed in the name of the beneticiary. Moore v. Rice, 
289. 

4. Where the suit on the face of the petition appears to be for the 
benefit of the plaintiff, then upon the death of the plaintiff? the suit 
cannot be prosecuted in the name of an alleged assignee or benefi- 
ciary until the legal representatives or heirs of the deceased have 
been cited and allowed opportunity to admit or contest the right 
claimed. Id. 

5. Under our statute, suits, whether equitable in their nature or 
not, do not abate on the death of the plaintiff, but may be revived by 
the executor or administrator, and under some circumstances by 
the heirs. Jd. 


ACCOUNT. 

EVIDENCE, 17, 18, 19. 

1. A stated account will not be reopened for the correction of 
alleged error, unless it be specified so particularly that it may be 
judged by itself. Merriwether v. Hardeman, 436. 

2. In reopening a settlement between partners, alleged to have 
been procured by the fraud or mistake of the managing partner 
trusted as such, equity will allow more latitude than where no con- 
fidence is reposed. Jd. 


ACKNOWLEDGMENT .. 
EVIDENCE, 26, 27. 
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ACTION. 
DAMAGES, 21, 22. PARTNERSHIP, 5, 7. 
FRAUD, 3, 4, 5. STATUTES CONSTRUED, 9, 10, 11. 


PARTIES, 2, 3, 4, 9. 

A proceeding against an attorney or counsellor at law, charging 
him with fraudulent or dishonorable conduct, and having for its 
object to strike him from the roll of practicing attorneys, is not a 
civil ease, It is a criminal or qguasi-criminal case, The State vy. Tun- 
stall, 81. 


ADMINISTRATION. 

COMMUNITY PROPERTY, 1. 

PARTIES, 7. 

RESULTING TRUST. 

1. The rule that an administrator or trustee cannot make a nova- 
tion of an old debt by aecepting in lieu thereof another obligation, 
Without authority of a court having jurisdiction over trusts, &e., is 
subject to the rules governing negotiable paper; and an administra- 
tor holding a note payable to himself could accept in lieu thereof the 
obligation of another, such other being ignorant of the trust nature 
of the debt. Atcheson v. Scott, 213. 

2. Proceedings to disregard a novation made by a trustee of com- 
mercial paper, should allege notice in the other party to such con- 
tract. Id. 

3. Under our statute, suits, whether equitable in their nature or 
not, do not abate on the death of the plaintiff, but may be revived 
by the executor or administrator, and under some circumstances by 
the heirs. Moore v. Rice, 289. 

4. The acceptance of a claim against an estate by the administra- 
tor which is apparently barred by limitation, and its approval by the 
Probate Court, merge it into such a guasi-judgmeut that it cannot 
be impeached by other creditors, under a plea of limitation, in a 
collateral proceeding. Firebaugh vy. Ward, 409. 


ADMINISTRATOR'S BOND. 

1. A bond intended as an administrator’s bond, executed in 1871, 
is valid and binding as such, notwithstanding the absence of a for- 
mal conclusion declaring in terms the circumstances under which 
it shall become void or shall remain in force and effeet, if the con- 
dition of the bond intended by the parties executing it is manifest. 
Rose v. Winn, 545. 

2. See opinion for a bond exeented by an administrator with 
securities held good, and which omitted to state in terms the con- 
ditions on which the obligation might be enforced, or which would 
render the bond void. Jd. 

3. Generally, the omitted formal conclusion of a bond will be 
supplied by constraction, if, from an inspection of the entire instru- 

ment, it is manifest that the omission was accidental. Jd. 
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AGENT. 
CREDITOR AND SURETY, 3. 
EVIDENCE, 14. 


AGREED STATEMENT OF FACTS. 
PRACTICE IN SUPREME COURT, 8. 


AGREEMENT. 
CONTRACT. 


ALLOWANCE. 
HOMESTEAD, 3. 


AMBIGUITY. 
DESCRIPTION, 3. 


AMENDMENT. 

LIMITATION, 9. 

1. Though a petition in attachment, which is accompanied by the 

statutory affidavit, (in proper terms.) may be so defective as to be 
held bad on general demurrer, it may, under our practice, be so 
amended as to support the attachment. Tarkinton vy. Broussard, 
550. 
*2. A plaintiff in repleading filed an amended original petition, 
which by its terms was ‘tin lieu of and in substitution for the 
original and all the other amended petitions heretofore filed.’’ 
The paper filed failed to designate the date of filing of the vari- 
ous pleading for which it was substituted. The defendant filed 
general and special demurrers, and the court, by a general judg- 
ment, sustained the demurrers : Held— 

1. That whatever might be the effect of a judgment sustain- 
ing a motion to strike out an amendment because it failed to 
designate with sufficient certainty the particular pleading sought 
to be amended, as required by rwie 13 for the District Courts, 
such failure would not be sufficient, of itself, to sustain a gen- 
eral judgment upon several demurrers to pleading so amended. 

2. In all amendments under the new rules, the dates and 
descriptions of the abandoned pleadings should be given, and 
district judges should see that this is done. Lewis v. Alexan- 


der, 578. 


APPEAL. 

1. No appeal to the District Court lies from an order of the Pro- 
bate Court rejecting a claim against an estate. The remedy is by 
suit to establish the claim in a court having jurisdiction. Campbell 
v. Tackaberry, 37. 

2. An administrator sought action by the Probate Court that it 
disapprove an account allowed by a former adininistrator. The 
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APPE AL—continued. 


Probate Court on such application made an order disapproving the 
account. From this order the holder of the claim appealed to the 
District Court. The District Court dismissed the appeal, at the 
cost of the administrator, for want of jurisdiction in the Probate 
Court: Held, That from such judgmeit no appeal lies to the Su- 
preme Court. Id. 

3. No appeal lies to the Supreme Court from a judgment in the 
District Court for the defendant, in a proceeding charging an attor- 
ney with frandulent or dishonorable conduct. The State v. Tunstall, 
81. 

4. A judgment perpetuating an injunction without a hearing on 
the facts alleged in the petition on which the injunction issued, is 
interlocutory, and not a final judgment which can be appealed 
from. Raymond y. Conger, 536. 


APPROVAL OF CLAIMS. 


LIMITATION, 8. 
PROBATE MATTERS, 1. 


APPROVED CASES. 





CASES APPROVED. 


ASSESSMENT. 

1. Articles 1 and 2 of title 9 of the charter of the city of Galves- 
ton authorized the city council, among other things, to impose and 
assess a tax on each Jot or fractional lot for one-third of the esti- 
mated expense of shelling the street fronting, adjoining, or opposite 
such lot or fractional lot. Under ordinances approved July 1, 1871, 
and April 2, 1872, an assessment was made for shelling Market 
street, by first ascertaining the expense of shelling the street oppo- 
site an entire block, and then assessing each lot in that block with 
one-third of its equal proportion of the entire expense, without 
regard to the actual estimated expense of shelling that portion of 
the street in front of the particular lot : Held— 

1. That the assessment was not of the character authorized 

by the charter. 

2. No power existed to make an assessment, except that 
which was derived from the charter. 

3. Whether the mode of assessing the property might have 
been Jess expensive to the tax-payer than if the charter power 
had been observed, is immaterial. The power to assess can 
only be exercised in the manner prescribed by the Legislature 
in the charter. Allen y. Galveston, 302. 

2. The provisions of article 1 of title 6 of the Galveston city char- 
ter of 1876, and the tenth section of the act of August 19, 1876, 
“To enforce the collection of delinquent taxes on lands assessed 
since 1870,”’ refer to ordinary taxation, and not to assessments for 
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ASSESSMENT—continued. 
local improvements. Such assessments are not within the meaning 


hy 


of the word ** taxation’ as employed in our Constitutions and stat- 
utes, and its meaning eannot be enlarged s0 as to extend the power 
of sale conferred in eases of delinquent taxes, to delinquent back 
assessments. Jd. 

3. The collector of taxes for the city of Galveston was not author- 
ized from October, 1873, to July 17, 1877, to sell for unpaid taxes 
property which had been assessed for street improvements fronting 
it. During that period, the only method of forced collection rec- 
ognized by ordinance was by suit. Jd. 

4. Since the repeal of the Galveston city charter of 1871, the city 
eouncil of Galveston has had no lawful authority to enforce tax 
assessments on city property, for improvement of contiguous streets, 
by levy and sale of the property by the city tax collector. A city 
ordinance adopted to accomplish such a result after the repeal of 
the charter of 1871, would be inefficient for that purpose. Jd. 





ASSIGNMENT. 
LANDLORD'S LIEN, 1, 2. 
SEPARATE PROPERTY. 


ASSIGNMENT OF ERRORS. 

PRACTICE IN SUPREME COURT, 5, 7, 10. 

1, Assignment held sufficient, having been made before the adop- 
tion of the new rules. Insurance Co. v. Long, 89. 

2. An assignment of errors held to be too general, the court 
only examining the record because it was manifest that valuable 
lands had been sold at execution sale at a grossly inadequate price, 
with charge that the execution was illegally issued and the levy ex- 
cessive. <Atcheson vy. Hutchison, 223. 


ATTACHMENT. 

AMENDMENT, 1. 

IlOMESTEAD, 17. 

LEVY, 1, 2, 3, 4, 5. 

1. The sheriff in levying an attachment should exercise a cautious 
and reasonable discretion, such as should influence the conduct of 
prudent and discreet men in the management of their own affairs. 
Dewitt v. Oppenheimer, 103. 

2. Tested by this rule, if the levy is either insufficient or excessive, 
the sheriff should be held responsible to the party injured. Jd. 

3. In making a levy there should be proper allowance for depre- 
ciation in value incident to the property seized and to the forced 
sale; and the amount should cover costs and ineidental expenses. 
Id, 

4. Suit was brought upon a note not due, but in the ordinary 
form of petition upon an overdue note; the note, however, being 
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ATTACHMEN T—continued. 


set out in the petition, attachment proceedings were taken at the 
institution of the suit. The demurrer to the petition was sustained 
and the attachment quashed, it not being alleged in the petition 
that the note was due at the commencement of the suit: //e/d, On 
appeal by plaintiff: (1) That there was no error. (2) The plaintiff 
having declined to amend after exceptions sustained, the rights of 
the parties depended on the pleadings as then presented and adjudi- 
eated, and this opinion is thus limited. Seligson v. Hobby, 147. 

5. Cox v. Reinhardt, 41 Tex., 591, approved. Jd. 

6. The right to intervene for the recovery of damages in an 
attachment suit, is limited to those who have an interest in the 
subject-matter of the original suit. Meyberg v. Steagull, 351. 

7. Suit was brought, by attachment, by B against C and D, as 
partners, on a note executed by them fora partnership debt before 
M, a new partner, was admitted into the firm. ‘The business con- 
tinued to be conducted after M’s connection with the firm under the 
old firm name. M intervened in the suit, alleging his partnership 
and half interest in the stock of goods attached, and joined C and D 
ina claim for damages for wrongfully suing out the attachment: 
Held— 

1. That M had no such interest in the subject-matter of the 
suit as would authorize his intervention for the recovery of dam- 
ages, 

2. The levy of a valid attachment in a proper manner on the 
partnership property of C and D was not wrongful, though if it 
should appear that, on a settlement of the partnership business, 
the prior claims of M and the creditors of the firm would absorb 
the entire interest of C and D, and leave nothing subject to 
levy, the enforcement of the attachment wonld in a proper pro- 
ceeding be enjoined. 

3. The above is held, without deciding whether a third party 
whose property is wrongfully attached as that of another may 
intervene for the purpose of recovery. Id. 

8. Though a petition may be subject to special or general demur- 
rer, yet if the suit is founded on a proper cause of action, described 
in the petition with such certainty as to reasonably apprise the 
defendant of the same, an amendment will relate back to the date 
of the commencement of the suit. Tarkinton v. Broussard, 550, 

9. Pearce v. Bell, 21 Tex., 690, approved. Id. 


ATTORNEY. 





MUNICIPAL CORPORATION. 

1. A proceeding against an attorney or counsellor at law, charging 
him with fraudulent or dishonorable conduct, and having fer its 
object to strike him from the roll of practicing attorneys, is not 
acivil case. It is a criminal or quwasi-criminal case. The State v. 
Tunstall, 81. 
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ATTORNE Y—continued. 
2. No appeal lies to the Supreme Court from a judgment in the 
District Court for the defendant, in a proceeding charging au attor- 
ney with fraudulent or dishonorable conduct. Jd. 


AUTHENTICATION. 

1. A deed purporting to have been proved for record September 
15, 1845, before Samuel Nelson, one of the judges of the Supreme 
Court of the United States, the certificate not being under the seal 
of the court of which he was a justice, and his official character not 
being certified to by the President, and recorded May, 1846, was not 
duly recorded under the registration laws then in foree or under 
the act of May 12,1846. Texas Land Co. v, Williams, 51. 

2. The absence of a seal to the officer’s certificate of proof of a 
deed for record, rendered the certificate invalid. Id. 

3. An authentication of a deed defective at the time of its record, 
is not cured by subsequent legislation adopting the form used. Id. 


AVOIDANCE. 
PLEADING, 14. 


BANKRUPT. 

In a suit against discharged bankrupts for money collected by 
them as bankers, after suspension, upon drafts deposited with them 
before they failed, it was error to charge the jury, that if the defend- 
ants received the drafts for collection, and collected the same, this 
constituted such a fiduciary relation that their subsequent discharge 
in bankruptcy did not release them from liability. Jockusch v. Tow- 
sey, 129. 


BANKRUPT SALE. 

1. The title of a purchaser of land undera junior judgment, whose 
sheriffs deed has been duly recorded, is not affected by a subsequent 
sale of the same land, made by order of a Bankrupt Court, for the 
enforcement of a senior judgment lien, if the purchaser under the 
junior judgment was not a party to the bankrupt proceedings order- 
ing the sale. Spring v. Eisenach, 432. 

2. The title of a purchaser at such baukrupt sale, is not, under 
the circumstances above stated, sufficient to support the limitation 
of three years. Jd. 


BANKS AND BANKERS. 

1. Ina suit against discharged bankrupts for money collected by 
them as bankers, after suspension, upon drafts deposited with them 
before they failed, it was error to charge the jury, that if the defend- 
ants received the drafts for collection, and collected the same, this 
constituted such a fiduciary relation that their subsequent discharge 
in bankruptey did not release them from liability. Jockusch vy. 
Towsey, 129. 

42 
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BANKS AND BANKERS—continued. 

2. See facts where it was held error to charge the jury, as matter 
of law, that a debt was not discharged by bankruptcy proceedings. 
Id. 

3. Money collected by a bank in the course of its business for its 
customers, is held payable ou demand, or placed to the customer’s 
account. ‘The bank thereby becomes a simple contract debtor for 
the amount, less commissions which may be charged. Jd. 

4, After the suspension of a bank, its general power to collect 
ceases thereby, as to paper deposited with the bank previous to its 
suspension. Id. 

5. Under the laws in force in 1876, a national bank was not liable 
to pay State and county taxes for that year, assessed on shares of 
stock in the bank not owned by it, but owned by individual share- 
holders. National Bank v. Rogers, 606. 


BILL OF EXCEPTIONS. 
PRACTICE IN DISTRICT COURT, 4, 5, 6. 
A bill of exceptions to the overruling of an application for con- 
tinuance should show whether it was a first or second application. 
Arnold v. Hockney, 46. 


BONA-FIDE PURCHASER. 
PURCHASER, 1. 


BOND. 
ADMINISTRATOR’S BOND. 
COLLECTOR OF CUSTOMS. 


BOUNDARY. 

1. Where the testimony shows as a fact that the surveyor estab- 
lished a corner upon the ground, but, by mistake or otherwise, 
called for a survey not there, but which would be reached by pro- 
longing the line further: Held, That the line and corner established 
in fact, control the erroneous call for the survey. Castleman v. 
Pouton, 84. 

2. The locality of such corner is a mixed question of law and 
fact, in determining which, both the rules of law and the evidence as 
to the footsteps of the surveyor are to be considered. Id. 

3. The court will not presume that a surveyor did not actually 
run the lines of his surveys, in the absenee of testimony. Id. 


BREACH OF COVENANT. 
COVENANT. 


BURDEN OF PROOF. 

COMMUNITY PROPERTY, 4. HOMESTEAD, 16. 

EVIDENCE, 19, 25. TRESPASS TO TRY TITLE, 6, 11. 
The grantee in a deed with general warranty is not compelled 
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BURDEN OF PROOF—continued. 
to await actual ouster by judgment of a court before bringing suit 
upon such covenant; but on yielding possession and suing upon the 
warranty, he assumes the burden of proof, and is compelled to 
establish the superiority of the adverse title. Westrope v. Chambers, 
178. 


CALLS OF SURVEY. 
GRANT. 
SURVEY, 1, 2. 


CASES APPROVED. 

LACHES, 3. 

PARTNERSHIP, 2, 4. 

PLEADING, 4, 6, 24. 

1. Norwood v. Cobb, 15 Tex., 500, and Norwood v. Cobb, 24 Tex., 
553, cited and approved. Chunnv. Gray, 112. 

2. Cox v. Reinhardt, 41 Tex., 591, approved. Seligson v. Hobby, 
147. 

3. Kuechler v. Wright, 40 'Tex., 606; Wilcox v. Jackson, 13 Pet., 
498; Parish v. Weatherford, 19 Tex., 209; Milam County v. Robert- 
son, 33 Tex., 306, approved. Fannin County v. Riddle, 360. 

4. Upshur v. Pace, 15 Tex., 531, approved. McKinney v. Grass- 
meyer, 376. 

5. Thompson v. Duncan, 1 'Tex., 488; Howard v. Republic, 2 Tex., 
312; and Graham v. Vining, 2 Tex., 433, approved. Gunter v. Fox, 
383. 

6. Shields v. Morrow, 51 Tex., 393, approved. Horan v. Frank, 
401. 

7. Carlin v. Hudson, 12 Tex., 202; Ferguson v. Herring, 49 Tex., 
130, approved. Whitman y. Willis, 422. 

8. Vandever v. Freeman, 20 Tex., 336, approved. Lehmberg v. 
Biberstein, 457. 

9. Giddings v. City of San Antonio, 47 Tex., 548; San Antonio v. 
Gould, 34 Tex., 49, approved. Peck vy. San Antonio, 490. 

10, Distinguished from Sydnor v. Chambers, Dallam, 601. Tark- 
inton v. Broussard, 550. 


CASES DISCUSSED. 
DESCRIPTION, 3. 
PRACTICE IN SUPREME COURT, 13. 
TRESPASS TO TRY TITLE, 16, 17. 
1. Boon v. Weathered, 23 Tex., 686, discussed. Johnson vy. Brown, 
65. 
2. Former acts conferring liens in favor of mechanics, reviewed 
and discussed. Shields v. Morrow, 394. 
3. Waldroff v. Seott, 46 'lex., 1, diseussed. Td. 
4. Distinguished from Adams v. MeCown, 15 Tex., 349. Free- 
man v. Miller, 443. 
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CASES OVERRULED. 

STATUTES CONSTRUED, 25. 

1. ‘Thompson v. Houston, 31 Tex., 610, overruled. Atcheson v. 
Scott, 213. 

2. San Antonio v, Lane, 32 Tex., 405, overruled. Peck v. San 
Antonio, 490. 

3. Stone v. Darnell, 20 'Tex., 11,—which, in effect, decides that a 
purchaser of land at sheriffs sale, under valid judgment, acquires 
no title as against the judgment debtor, who claimed and occupied 
the land as a home, for the first time, after the levy of execution 
and before the sheriff’s sale,—overruled. Baird vy. Trice, 555. 

CERTIFICATE. 
AUTHENTICATION, 2. 
LAND CERTIFICATE. 

CERTIFIED COPY. 
DEED, +. 

EVIDENCE, 24. 





CHARGE OF COURT. 

Facr CASEs, 4, 7. RAILWAY COMPANY, 4. 

FRAUD, 2. WILL, 4. 

PRACTICE IN SUPREME CouRT, 12. 

1. Failure to instruct the jury upon issues made by the pleadings 
and evidence is technical error, but it will not require reversal unless 
the party complaining asked proper instructions at the time to sup- 
ply such deficiency. Johnson v. Granger, 42. 

2. It is not error to refuse instructions which are deductions of 
fact, or ordinary rules of reason proper to be considered by the jury, 
and which are legitimate in argument. Only rules of law to be 
obeyed should be given. Johnson v. Brown, 65. 

3. It was not error to refuse to charge the jury that the character 
of a witness for truth and veracity, put in question by an attempt 
to impeach him, is referable to the time of the act, and not to the 
time when the testimony was given. Jd. 

4. Where the general charge of the court contains a distinct and 
independent proposition on a material point caleulated to mislead 
the jury, such injury is not remedied by the fact that it may, taken 
in connection with instructions asked by the party affected injuri- 
ously by the charge, present the law of the case. Railroad Co. v. 
Le Gierse, 189. 

5. In the absence of law declaring an act to be negligence, it is 
a fact to be found by the jury. It was error to instruct the jury as 
to an act, that it is negligence. Railroad Co. v. Miller, 271. 





CITY CHARTER. 

TAXATION, 1, 2, 3, 4. 

‘The charter of the city of Bryan provides for the exercise by 
ordinance of the power to employ legal counsel * for the assistance 






































INDEX. 661 


CITY CHARTER—continued. 
of the common council, and to prosecute in behalf of the corpora- 
tion in criminal cases, and to institute and defend civil suits in their 
behalf.’ In the absence of an ordinance providing for the exercise 
of this power, the mayor of the city employed attorneys to give a 
legal opinion touching matters involving the interests of the city, 
which was afterwards read at a meeting of the council, in connec- 
tion with other opinions, and acted on. In a suit against the city by 
the attorneys for professional services: Held— 
1. The power of the city being limited by the charter, it could 
not make a valid contract except in pursuance of an ordinance. 
2. The city could not be bound by an implied contract. 
3. The subsequent use made of the opinion by the common 
council created no legal obligation on the city. 
4. The attorneys were bound to know the limitations on the 
authority of the city officials, and rendered the service at their 
own hazard. City of Bryan v. Page, 532. 





CITY ORDINANCES. 
ASSESSMENT, 1. 
MUNICIPAL CORPORATION. 
TAXATION, 1, 2, 3, 4. 


CLAIMS AGAINST ESTATE. 
APPEAL, 1, 2. 
HEIRs. 
PROBATE MATTERS, 1, 2, 3. 





COLLATERAL PROCEEDING. 
JUDGMENT, 13, 14, 15. 
PARTIES, 7. 

1. The acceptance of a claim against an estate by the administra- 
tor which is apparently barred by limitation, and its approval by 
the Probate Court, merge it into such a guasi-judgment that it can- 
not be impeached by other creditors, under a plea of limitation, in 
a collateral proceeding. Firebaugh v. Ward, 410. 

2. A domestic judgment of a court of competent jurisdiction, upon 
a subject-matter within the ordinary scope of its power and proceed- 
ings, is entitled to such absolute verity, that in a collateral action, 
even where the record is silent as to notice, the presumption, when 
not contradicted by the record itself, that the court had jurisdiction 
of the person also, is so conclusive that evidence aliunde will not be 
admitted to contradict it. Fitch v. Boyer, 336. 

3. A judgment under which a party claimed title was against Ben 
and Ann Hubert, and bore no interest. The execution offered in 

evidence, on the authority of the judgment, was against Ben and 

Anna Hubert, and referred to a judgment bearing ten per cent. 

interest: Held, That it was not improper to admit the execution in 

evidence, the irregularity of the execution not being sufficient to 
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COLLATERAL PROCEEDING—continued. 


render it void when sought to be taken advantage of in a collateral 
proceeding. Id. 

4. That the bond executed by the surviving husband does not 
equal in amount the community property left at his wife’s death, 
does not affect his right of control, &., over community property, 
given by article 33 of the act of August 15, 1870, to the survivor 
on filing inventory and bond. The giving of the bond by the sur- 
vivor and its approval by the clerk is in the nature of a judicial 
proceeding, which should not be held void in a collateral proeeed- 
ing. Jordan v. Imthurn, 276. 


COLLECTOR OF CUSTOMS. 





1. A collector of customs may delegate to his deputy the duty 
of receiving and keeping customs moneys, as cashier in his office, 
without violating the regulation prohibiting customs officers from 
performing their duties by substitutes. Dignan v. Shields, 322. 

2. A deputy collector of customs may, in ease of the absence, 
disability, or death of his principal, perform the duties of collector 
in receiving and keeping customs moneys, as well as other duties 
of collector, without such special duty being designated in his ap- 
pointment. Zd. 

3. The collector of customs is responsible for the acts of his dep- 
uty, and, even when performed after his death, his estate is respon- 
sible. Though the law prescribes no bond for the deputy, the 
collector may exact one, for his security against defaleation, before 
or after the appointment of the deputy. Jd. 

4. See case for a common-law bond, voluntarily giveu, which was 
held to have been properly enforced. Id. 

5. In a suit against a security on an officer’s bond, for the defal- 
eation of his principal, it is immaterial whether the admissions of 
the principal were correctly admitted in evidence or not, the defal- 
cation being sufficiently established by evidence aliunde, and the 
case tried without the intervention of a jury. Jd. 

6. Whilst deputy collectors are constituted and appointed by the 
collector with the approval of the Secretary of the Treasury, their 
tenure of office is, in the opinion of this court, de facto at the will 
of the collector. Id. 

7. Whilst the regulations forbid a collector of customs from resid- 
ing out of his district, farming out his office, and performing his 
duties by substitute, he is not prohibited from acting by his deputy 
in the receipt and custody of customs moueys, or the performance 
of otlier official duties. Id. 

8. A bond executed by a deputy collector of customs to his prin- 
cipal, for the faithful performance of the duties of cashier in the 
custom-house office, does not impose on the deputy the performance 
of other or greater duties than are required by law, nor is it invalid 
because exacted colore officiit. Id. 








COLONY GRANTS. 
LOCATION, 3. 


COLOR OF TITLE. 
TRESPASS TO TRY TITLE, 1. 


COMMON-LAW BOND. 
COLLECTOR OF CUSTOMS, 4. 





COMMUNITY PROPERTY. 

HOMESTEAD, 12, 13. 

1. That the bond executed by the surviving husband does not 
equal in amount the community property left at his wife’s death, 
does not affect his right of control, &c., over community property, 
given by article 33 of the act of August 15, 1870, to the survivor on 
filing inventory and bond. The giving of the bend by the survivor 
and its approval by the clerk is in the nature of a judicial proceed- 
ing, which should not be held void in a collateral proceeding. Jor- 
dan v. Imthurn, 276. 

2. The right to dispose of, includes the right to incumber com- 
munity property. A deed of trust made by the survivor upon com- 
munity property, after bond and inventory, held valid against the 
heirs, &e. Id. 

3. A surviving husband, after bond and inventory, incumbered 
by deed of trust the homestead to raise money for his business; 
subsequently, the husband did not actually occupy the premises 
with his family: Held, As against his children by a subsequent 
marriage, such trust deed held the homestead. Jd. 

4, A deed of trust upon property executed by a surviving hus- 
band upon community property in his possession, is prima facie 
valid, and the burden of proof would lie upon any one attacking it 
as invalid, from its conflict with homestead rights, to show, by 
affirmative allegation and proof, that at the time of the execution 
of such trust deed the property was a subsisting homestead. Jd. 


CONSIDERATION. 
PLEADING, 12. 


CONSPIRACY. 

See opinion for facts, under which it is held, that, after evidence 
tending to show a conspiracy, if the evidence shows to the mind 
of the judge trying a cause that a conspiracy had been formed con- 
necting one not a party to the suit with it, it would not be error 
to permit in evidence his declarations made in pursuance of the 
common design of the conspiracy. Brown v. Chenoworth, 469. 


CONSTABLE. 
SHERIFF'S SALE. 
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CONSTITUTIONAL LAW. 

JuRY LAw, 1. 

MILITARY SUPREME COURT. 

RAILWAY CoMPANY, 1. 

1. The jurisdiction of the Supreme Court is restricted by section 3 
of article 5 of the Constitution of 1876 to civil suits, of which the 
District Courts have appellate or original jurisdiction. The State 
v. Tunstall, 81. 

2. To an action upon an account over two years old, a plea of 
limitation was made December, 1869. The cause was not tried until 
after the Constitution of 1869 took effect, suspending the statutes 
of limitations: Held, 'That the effect of the plea was avo'ded by 
the Constitution. Lewis vy. Davidson, 251. 

3. Under section 8 of article 9 of the Constitution of 1869, the 
public lands before given to counties for school purposes were under 
the control of the State through the Legislature, and under that 
Constitution, as well as the one now in force, the school lands are 
set apart for a perpetual school fand, and cannot be appropriated to 
any other purpose. Fannin County v. Riddle, 360. 

4, The act of the Legislature approved September 5, 1850, entitled 
**An act to incorporate the San Antonio and Mexican Gulf Rail- 
road,’’ is unconstitutional in so far as, in the twelfth seetion, it 
provides that the city of San Antonio and the towns upon the line 
and at the terminus of the road on the gulf may issue bouds to aid 
in the construction of said railroad, because it embraces a distinet 
object not expressed in the title of the act, and was therefore repug- 
nant to section 24 of article 5 of the Constitution of 1845. Peck v. 
San Antonio, 490. 


CONSTRUCTION. 
ADMINISTRATOR’S BOND, 3. 
RAILWAY COMPANY, 4, 7, 8, 9, 10. 
WILL. 


CONSTRUCTION OF STATUTES. 
STATUTES CONSTRUED. 

CONSTRUCTIVE NOTICE. 
NoTICE. 


CONSTRUCTIVE POSSESSION. 
TRESPASS TO TRY TITLE, 1, 2. 


CONTINUANCE. 

PRACTICE. 

1. See application for continuance held insufficient as a second 
application, the testimony sought not being material. Arnold v. 
Hockney, 46. 

2. A bill of exceptions to the overruling of an application for 
continuance should show whether it was a first or second applica- 

tion. Id. 
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CONTRACT. 
Ciry CHARTER. NOVATION, 1, 2. 
ESTOPPEL, 3. RAILWAY COMPANY, 7, 8, 9, 10. 
Fact CASES, 9. STATUTE OF FRAUDS, ], 2. 


1. A promissory note, ** payable twenty-four months after the 
ratification of a treaty of peace between the United States and the 
Confederate States of America, with eight per cent. interest from 
date, in whatever may then be the legal tender of the country,” 
executed June, 1862, was valid, and became due two years after 
the close of the war, and was payable in United States currency. 
Atcheson v. Scott, 213. 

2. See several documeuts held to form part of the same transac- 
tion, and not together constituting evidence of a coutract to stay an 
execution for twelve months. Afcheson v. Hutchison, 223, 

3. The contract of a minor, made without the consent of his 
parent, for employment in a legitimate business, by means of which 
necessaries could be obtained, is not void. Railroad Co. vy. Miller, 
270. 

4. We do not believe that, upon sound principles of public policy 
or authority, the mere fact that an employé is under the age of 
twenty-one years should shield him from the usual responsibility 
incident to an honest employment voluntarily assumed by himself. 
This rule should not be enforced against a child of tender years. Jd. 

5. Evidence offered of an agreement not incorporated in the con- 
temporaneous written contract, should be excluded. Bigham vy. 
Talbot, 450. 

6. A contract which, by the statute of frauds, is required to be 
in writing, beed not in pleading be averred to have been in writing. 
Whether it was or not is a matter of evidence, not of pleading. 
Lewis vy. Alexander, 578. 

7. It is not clear that either the ends of public justice or any great 
public policy will be subserved by permitting one of several parties 
who jointly engaged during a period of war in a traflic prohibited by 
law, and who obtained possession of the illegal gains, to add to the 
public wrong the private wrong of excluding the other party from 
participation in the proceeds, Jd. 


CONFEDERATE WAR CONTRACTS, 


CONTRACT, 7. 


CONTRACTOR. 


CONTRACT. 
RAILWAY COMPANY, 7, 8, 9, 10. 


CONTRIBUTION. 


PARTNERSHIP, 5. 


CONTRIBUTORY NEGLIGENCE. 








NEGLIGENCE. 
PRACTICE IN DISTRICT CouURT, 3. 
RAILWAY COMPANY. 
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CONVEYANCE. 

DEED. 

LAND CERTIFICATE, 1, 2. 


CORPORATIONS. 
Ciry CHARTER. 
JUDICIAL KNOWLEDGE. 
RAILWAY COMPANY. 


COst BILL. 

1. The presumption is in favor of the correctness of a cost bill, 
when made by the proper officer; and when a motion to retax is 
dismissed for want of prosecution, it is not the duty of the court to 
examine the several items of the cost bill to verify their correctness, 
Lockhart v. Lytle, 601. 

2. See statemeut of case for facts sworn to by an attorney for 
plaintiff in a proceeding to set aside a judgment, and unsupported 
by other affidavits as to facts not peculiarly within his own knowl- 
edge, held not sufficient. Jd. 


COSTS. 
PRACTICE IN SUPREME COURT, 6. 
‘TRANSCRIPT. 


COUNTY BONDS. 
CONSTITUTIONAL Law, 4. 


COVENAN'T. 

BURDEN OF PROOF. 

TRESPASS TO TRY TITLE, 6. 

The covenant of title and right to convey land contained in a 
deed, is broken on the delivery of the deed, if the vendor had no 
title. Limitation would run for breach of such covenant from the 
delivery of the deed. Westrope vy. Chambers, 178. 


CREDITOR AND SURETY. 

1, Where a creditor has personal security, and, in addition, has a 
mortgage or other collateral security for the same debt, the surety, 
upon discharging the debt, is entitled to have the collateral secu- 
rity assigned to him; and if the creditor loses it, by negligence or 
by design, so that the surety cannot be subrogated te it upon his 
discharging the principal debt, the surety is discharged to the extent 
of the collateral security so lost. Murrell v. Scott, 520. 

2. If, however, such collateral security is confided to a trustee, 
the common agent of both owner aud creditor, the creditor cannot 
be charged as bailee of the trust property. If the creditor procures 
or connives at the mismanagement of the trustee, he may be held 
responsible for the result of such mismanagement. Jd. 

3. A trustee is not an agent of the creditor to such an extent as 
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CREDITOR AND SURETY—continued. 

to render the ereditor responsible for his want of diligence in exe- 
cuting the trust, nor will the subsequent assent by a creditor to 
what the trustee has already wrongfully done or neglected, relate 
back and make the creditor responsible for a loss to the trust fund 
already ineurred. Jd. 








DAMAGES. 
ATTACHMENT, 6. HOMESTEAD, 22. 
CHARGE OF COURT, 4. PRACTICE IN DISTRICT COURT, 2. 
Fact CASES, 5. RAILWAY COMPANY, 4,5, 6; 7, 8. 


1. See facts where a verdict for damages against a sheriff for an 
insuflicient levy of an attachment, was sustained, Dewitt v. Oppeu- 
heimer, 103. 

2. See case for facts which did not authorize a recovery for dam- 
age subsequently developed, which had as its primary origin the wet 
condition of cotton when delivered for shipment. Brandon v. Man- 
ufacturing Co., 121. 

3. The intervention of the independent act of a third person be- 
tween the wrong complained of and the injury, and which act was 
the immediate cause of the injury, is made a test of that remoteness 
of damages which forbids recovery. Jd. 

4. The right to actions in our courts, for damage for causing death, 
being given by statutes, parties who seek to avail themselves of their 
benefit must be governed by their provisions. Railroad Co. v. Le 
Gierse, 189. 

5. From the language of the act of February 2, 1860, (Paschal’s 
Dig., art. 15,) and the change in the phraseology of the Constitution 
of 1876 from that of 1869, in omitting the words ** separately and 
consecutively,” touching such suits, it was evidently the intention 
of the Legislature that but one suit should be allowed in behalf of 
the widow and children for causing the death of the husband, &c., 
for the benefit of all persons joiutly interested. Jd. 

6. The amount so recovered in the one suit for causing the death 
of the husband, &c., must be apportioned by the jury (or court) 
among those entitled to the judgment. Jd. 

7. If all the parties in interest are not before the court as actual 
plaiutiffs, the suit should proceed in the name of one or more for the 
use also of the others interested. Id, 

8. If the non-joinder of parties be apparent of record, it can be 
reached by demurrer. Jd. 

9. It was error to allow judgment in favor of the widow for dam- 
ages for the death of her husband, when the record showed that he 
had left minor children who were not represetited in the suit. Jd. 

10. Where actual and exemplary damages are cla’med, the better 
practice is, that they should be claimed by proper allegations, in the 
nature of distinct counts, on different causes of action. ‘The court 
should instruct the jury according to the facts and as to the law 
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DAMAGES—continued. 
governing them as to the measure of damages; and the jury should, 
iu the verdict, ascertain what is actual and what exemplary. Id. 

11. The rules by which damages should be measured are ques- 
tions of law; the amount, the jury must ascertain from the rules 
applied to the facts. Id. 

12. A minor aged niueteen years could not recover of a railroad 
company for damages sustained in its employ and occasioned by 
the negligence of au employé of the railroad. Railroad Co, vy. Mil- 
ler, 271. 

13. The father had obtained judgment for injuries sustained by 
his minor son; in a suit by the son for damages: Held, That the 
jury should have been instructed not to include in their computa- 
tion the time for which the father had recovered, in finding dam- 
ages for his lessened capacity to make a living. Jd. 

14, A railroad company is not liable for damages resulting from 
the negligent management of one of its trains used and controlled 
by construction contractors, for construction purposes, on a portion 
of its road built under the construction contract and not yet turned 
over to the railroad company. Cunningham v. Railroad Co., 503. 

15. The liability of a railroad company for damages resulting from 
the negligent management of a train, should be commensurate only 
with the extent of its right to control. Jd. 

16. The true test by which to determine whether one who renders 
service for another does so as a contractor or not, is to ascertain 
whether he renders the service in the course of an independent 
occupation, in which he represents the will of his employer only as 
to the result of the work, and not as to the means by which it is 
accomplished. Jd. 

17. The principle that the railroad company cannot delegate to an 
employé its chartered rights and privileges so as to exempt it from 
liability, does not extend to the use of the ordinary ways and means 
for the construction of the road, but to the use of such extraordinary 
powers only as the company itself could not exercise without having 
first complied with the conditions of the legislative grant of author- 
ity. Id. 

18. A sheriff or constable who enforces by levy and sale the collec- 
tion of a judgment in which he has an interest beyond his regular ' 
fees, is a trespasser; so also is the judgment creditor who directs or 
procures such levy or sale, after creating by contract such an interest 
in the officer. Erwin y. Bowman, 513. 

19. A constable or sheriff who, being interested in a judgment 
beyond his legal fees, commits a trespass by levy and sale of the 
property of the judgment debtor, cannot set up in mitigation of 
damages the fact that the proceeds of sale were appropriated to 
pay the plaintiff’s debt, when such appropriation was made with- 
out the request or assent of the plaintiff. Id. 

20. The fact that property seized by an officer in violation of law, 
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DAMAGES—continued. 
in such manner as to constitute a trespass, was incumbered at the 
time of seizure by a trust deed, will not avail the trespasser as a 
defense in a suit to recover damages by the party who executes the 
trust deed. Jd. 

21. The surviving wife has such an estate in the homestead, 
being part of the. community estate of herself and her deceased 
husband, as will enable her to maintain an action in her own name 
for its injury ; and if the heirs of the deceased husband, who are 
not joined as plaintiffs, had also an interest in the land at the time 
of the injury, a party sued by her can only avail himself of that 
fact by plea in abatement, or by way of apportionment of damages. 
Railroad Co. v. Knapp, 592. 

22. Such surviving wife in possession of the homestead may 
maintain in her own name an action for the recovery of damages 
for injury to the land and crops growing thereon before she be- 
came the sole owner of the land by partition. Jd. 

23. See opinion for circumstances under which the court will not 
reverse a judgment in favor of such surviving wife for the entire 
damage to the property sustained by such injury. Jd. 


DECLARATIONS. 
CONSPIRACY. 
Fact CASEs, 15, 


DECREE. 
INJUNCTION, 4. 
PARTY-W ALLS. 


DEED. 
AUTHENTICATION, 1. FRAUD, 5. 
COVENANT. LIEN. 
DESCRIPTION, 3. TRESPASS TO TRY TITLE, 9. 


EVIDENCE, 2. 

1. When a deed, on the face of which interlineations appear, is 
filed with the papers of a cause after record and three days’ notice 
given of its filing. it is admissible in evidence, notwithstanding in- 
terlineations on its face unexplained, unless an affidavit in the 
. nature of a plea of nou est factum has been filed. In the absence 
of such plea, the due execution of the deed will be conclusively pre- 
sumed. Fitch vy. Boyer, 336. 

2. Though a joint tenant or tenant in common cannot convey a 
specitic portion of the joint estate to the prejudice of his eco-tenant, 
such a deed is not absolutely void, and conveys such an interest as 
will enable the vendee to maintain an action against a trespasser. 
Id. 

3. When a deed has been properly recorded, the subsequent re- 
moval or destruction of the records, without the fault of the party 
claiming under the deed, cannot prejudice his rights. Id. 
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DEED—continued. 

4, The existence of a deed cannot be established by producing 
what purports to be a certified copy from the records of the county 
in which the land lies, until the non-production of the original deed 
is accounted for. Firebaugh v. Ward, 409. 


DEED OF TRUST. 
COMMUNITY PROPERTY, 2, 3, 4, 
TENDER, 1, 2. 


DELIVERY OF SPECIFIC ARTICLES. 
ESTOPPEL, 3. 


DEMURRER. 
DAMAGES, 8. 
PLEADING, 1, 8. 


DEPUTY. 
COLLECTOR OF CUSTOMS, 6, 7, 8. 


DESCENT AND DISTRIBUTION. 
ESTATES OF DECEDENTS, 1, 4. 
WILL. 


DESCRIPTION. 

1. Against a bona-fide purchaser, a mortgage will not be corrected 

in its description so as to include lands intended to be mortgaged. 
MeLouth v. Hurt, 115. 

2. An imperfect description in the indorsement of a levy, be- 
comes immaterial when it is followed by the sheriff’s deed, in 
which the property sold is clearly and correctly described. Fitch v. 
Boyer, 336. 

3. B, in attempting to deraign title to land, offered a levy by the 
United States marshal, which was indorsed on the execution deserib- 
ing land levied on as “six hundred and forty acres, L. Dickerson 
league.’’ The return of levy was as follows: ‘* Levied upon and 
sold lands in Burleson county, * * * six hundred and forty acres 
at 13 cents.’?> The deed by the marshal purported to convey all 
the interest of ** J. M. Norris in six hundred and forty acres of land 
situated in the said county of Burleson, and being a part of the 
league of land originally granted tq L. Dickerson :*? Held— 

1. That the ambiguity in the description of the land is pat- 

ent, and of such a character as to render it void for uncertainty. 

2. The reasons for the rule which requires that when land is 

granted it must be identified by the description contained in 

the grant itself, or by other writing referred to, apply with 
equal force to a deed. 

3. A latent ambiguity in a deed in the description of land 

may be aided by parol testimony. 




















































INDEX. 671 
DESCRIPTION — continued. 
4, Parol testimony is not admissible to aid a patent ambigu- 
ity in the description of land contained in a deed. Norris v. 
Hunt, 609. 
4, This case distinguished from Flanagan v. Boggess, 46 Tex., 
330. Id. 


DISTRESS WARRANT. 
The landlord’s lien exists against an assignee of the goods, &c., 
on the leased premises, for the benefit of creditors, independent of a 
levy of a distress warrant prior to the assignment. Rosenberg v. 
Shaper, 134. 


DILIGENCE. 
FRAUD, 1. 
NEGLIGENCE, 2, 3. 


DISTRICT COURT. 
PRACTICE IN DISTRICT COURT. 


DIVIDING WALLS. 
PARTY-WALILS. 


DOMICIL. 
HOMESTEAD, 4, 5, 9. 


DRAFT. 
PARTIES, 2, 3, 4. 


DRUNKENNESS. 
EVIDENCE, 16. 


DUE DILIGENCE. 
NEGLIGENCE, 2, 3. 
VENDOR AND VENDEE, 3. 


EASEMENT. 
PARTY-WALLS. 


EQUITY. 
ACCOUNT, 1, 2. PRE-EMPTOR, |. 
HOMESTEAD, 6. PURCHASER, 4. 
PARTIES, 3, 8. RESULTING ‘TRUST. 
PARTNERSHIP, 8. WILL, 4. 
ESCHEAT. 


JUDGMENT, 13, 14, 15. 
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TNDEX. 


ESTATES OF DECEDENTS. 


APPEAL, 1, 2. PARTIES, 7. 

COMMUNITY PROPERTY, 1, 2,3, PROBATE MATTERS. 
4. RECEIPT, 1, 2. 

EXECUTORS AND ADMINISTRA- STATUTES CONSTRUED, 14. 
TORS, 1, 2. 15. 


HOMESTEAD, 1, 2, 3. 
1. A life insurance policy, payable to the heirs of the assured, 
, does not form part of his estate for the payment of his debts. Mul- 
lins v. Thompson, 7. 

2. The word ** heirs’? in an insurance policy is sufficiently explicit 
20 enable parties proving heirship to take the proceeds of such pol- 
icy as against the creditors. Id. 

3. A policy payable to the heirs or assigns of the assured was 
assignable by the assured, and not being assigned, the heirs were 
entitled to it on the death of the assured. Jd. 

4. Ina will, the testator made a special bequest to a son and toa 
daughter over and above their equal shares; limited the amount of 
the estate to be received by a granddaughter ; leaving four children 
and a son and daughter of a deceased daughter: Held, That such 
will only altered the course of the law so far as it gave the special 
legacies and restricted the amount to the granddaughter, and that 
the grandson would take one-ninth of the residue, and each surviv- 
ing sou and daughter two-ninths. Clifft v. Wade, 14. 

5. In a proceeding by heirs for the partition of the estate of their 
father, their claim for half the rents of community property appro- 
priated by the father after the mother’s death, and for half the pio- 
ceeds of community property sold by him and also appropriated 
after the mother’s death, cannot be regarded as against the rights 
of creditors. Such claims must be authenticated and established, 
like other claims against the estate, in the manner prescribed by 
statute. Rose v. England, 617. 


ESTOPPEL. 





EXECUTORS AND ADMINISTRATORS, 1, 2. 

PLEADING, 15. 

RECEIPT, 1, 2. 

1. Money was loaned to an agent on a lot, a trust deed being 
executed therefor in the name of the principal by the agent. The 
legal title to the lot was in the principal. The lot was sold under 
the deed of trust and bought by the beneficiary, who brought suit 
against the widow of the agent, who claimed homestead rights on 
the lot: Held, That the widow was estopped from denying the title 
of plaintiff. Ranney v. Miller, 263. 

2. The wife’s interest in the community property is held in privity 
with the husband. 'The power of the husband over the community 
estate by estoppel is not less than that of a partner to estop his firm. 
Id. 
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ESTOPPEL—continued. 

3. Aagreed with B that A would deliver specific articies to C. one- 
third of the expense of delivery to be defrayed by A and two-thirds 
by B. A was to receive from B, in addition, one-third of the money 
B should receive from C under an original contract between B and 
C for the delivery of the same articles. ‘Through mistake, A deliy- 
ered a portion of the articles to another party. who had a contract 
also with C, and who received pay for them. B, ina settlement with 
C, receipted to him in full for all claims growing out of the contract. 
B subsequently discovering the mistake in regard to the delivery, 
sued C for the amount of articles, alleging that C had received the 
benefit of them from the party to whom A had delivered through 
mistake, and C recovered judgment. Afterwards, in a suit by A 
against B, among other things, for his portion of the full amount 
which B should have received had no mistake occurred : Held— 

1. That it was error to charge the jury that they could find 
any amount for A on account of the delivery of the articles, 
without also charging that B must have received pay for the 
same before he was liable, and that the jury could find only A’s 

share under his contract of what money B actually received. 

2. That it was error to charge that B’s receipt to C, and the 
judgment in favor of C, estopped B from denying.in this suit 
that he had possession and benefit of the articles so delivered 
by mistake, and that the jury should include said articles in 
making their verdict. Neither fact was necessarily conclusive 
in determining whether B had in fact received pay. Whether 
he actually did or did not, should have been left to the jnry on 
all the facts. 

3. Even a recovery by B in the former suit would not have 
determined A’s right to recover of him, in the absence of evi- 
dence showing that he had collected the judgment. Grant v. 
Smith, 562. 

4. See opinion for plea of estoppel which, if established, would 
preclude a defendant from denying the authority of an agent to 
bind a firm of which he was a member. Lewis vy. Alexander, 578, 

5. An estoppel defectively pleaded in one count of a petition, 
will not, on demurrer, authorize a judgment dismissing the peti- 
tion, if, independent of the count, there be a good cause of action 
well pleaded. Td. 


EVIDENCE. 
CONSPIRACY. PAROL EVIDENCE. 
DEED, 1. PRACTICE, 5, 13, 14. 
INTERLINEATIONS. REGISTRATION, 4. 


1. Where the plaintiff’s depositions had been taken, and he died, 
the suit being prosecuted to trial by the executor, it was error to 
exclude the testimony of a defendant on the trial touching the acts 
and declarations of the testator, about which plaintiff had testified 
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EVIDENCE—continued. 
in his lifetime by depositions read in evidence. Runnels v. Belden, 
48. 





2. The grantee in a deed may be called to prove an examined 
copy of a deed made to him, the original being lost and the sub- 
scribing witnesses being dead or out of the State. Texas Land Co. 
v. Williams, 51. 

3. That a witness does not remember having made statements 
out of court contradictory to his testimony, will not prevent the 
admission of his contradictory statements. Johnson v. Brown, 65. 

4, The fact of the witness making contradictory statements, and 
not his recollection of them, is the basis of their introduction. ‘The 
preliminary examination is to give opportunity of explanation. Jd. 

5. An attempt was made to impeach a witness by proving his 
contradictory statements. His testimony was supported by testi- 
mony to his general good character: Held, Rebutting evidence to 
the bad character of the witness was properly admitted. Jd. 

6. It is error to allow evidence of bad reputation of a witness, 
based upon the matter under investigation before the court. It was 
error to allow a subscribing witness to a will contested on the 
ground of alleged forgery, to be impeached by the opinion of the 
community arising from that transaction. Jd. 

7. Suggested, that the proper practice in impeaching a witness 
by proving his bad reputation should be, that after the impeaching 
witness has prima facie qualitied himself to speak of the general 
reputation of the other witness, (to be decided by the court,) then, 
before he answers as to that reputation, the opposite party should 
have the right to cross-examine as to his means of knowledge. Id. 

8. Boon v. Weathered, 23 Tex., 686, discussed. Jd. 

9. Discussed and held that it is admissible to prove, in a contest 
as to the genuineness of a will offered for probate, that the testator, 
before and after the date of the alleged will, expressed unfriendly 
feelings towards the principal legatees under the will, as evidence 
of a distinct, independent collateral fact, which would, in some 
degree, tend to prove the issue before the court. Jd. 

10. Held, in such contest, that it was error to admit evidence 
of an attempt by the alleged testator to make a will subsequent to 
the date of the alleged will. Jd. 

11. In a suit upon a judgment rendered in another State, the ree- 
ord of such judgment may be contradicted as to the facts necessary 
to give the court jurisdiction, notwithstanding it may be recited 
therein that they exist. | Chunn v. Gray, 112. 

12. If it be shown in such suit that in fact jurisdiction did not 
attach, the judgment is a nullity. Jd. 

13. A witness was asked as to declarations by another witness, 
(who had already been examined.) made in the presence of the 
deceased a short time after the accident eausing his death: on 
objection, held inadmissible, because the other witness had not 








INDEX. 675 


EVIDENCE—continued. 

been asked as to it, so as to lay a predicate to impeach him; nor 
was it shown to have been participated in by deceased or suffi- 
ciently connected with the accident to render it res geste. Rail- 
road Co. y. Le Gierse, 189. 

14. It was error to exclude testimony showing that the act of an 
agent of an insurance company, in agreeing to accept payment of a 
premium otherwise than in money, was beyond the scope of his 
authority. Life Insurance Co. vy. Davidge, 244. 

15. The receipt for the premium recited in a policy of insurance, 

subject to explanation, and may, as other receipts, be contra- 

dicted by parol testimony. Id. 
16. In a suit on an insurance policy, a plea of misrepresentation 
as to habits as to drunkenness on the part of assured: Held, That 
evidence, in reply, that the drunkenness of the assured was known 
to the agent of the company, could not be introduced in absence of 
replication setting it up. Jd. 

17. Giving to the words of the ‘‘Act to regulate the collection of 
accounts,’ of April 2, 1874, their literal and ordinary meaning, the 
effect of the statute is to make the sworn account evidence sufficient 
to establish it prima facie, and that only when the party sought to 
be charged fails to deny under oath the justice of such account. 
English v. Miltenberger, 296. 

18. The statute uses no terms sufficient to preclude the defend- 
ant from rebutting the prima-facie case so made by competent 
evidence. Id. 

19. The statute regulates the burden of proof, but does not un- 
dertake to otherwise change the rules of evidence or pleading. Jd. 

20. A domestic judgment of a court of competent jurisdiction, 
upon a subject-matter within the ordinary scope of its power and 
proceedings, is entitled to such absolute verity, that in a collateral 
action, even where the record is silent as to notice, the presump- 
tion, when not contradicted by the record itself, that the court had 
jurisdiction of the person also, is so conclusive that evidence aliunde 
will not be admitted to contradict it. Fitch v. Boyer, 336. 

21. A judgment under which a party claimed title was against 
Ben and Ann Hubert, and bore no interest. The exeention offered 
in evidence, on the authority of the judgment, was against Ben and 
Anna Hubert, and referred to a judgment bearing ten per cent. in- 
terest: Held, That it was not improper to admit the exeeution in 
evidence, the irregularity of the execution not being sufficient to 
render it void when sought to be taken advantage of in a collat- 
eral proceeding. Id. 

22. When, in trespass to try title, a deed is offered in evidence by 
plaintiff, in the usual form, except the words ‘tin trust, as men- 
tioned in a certain contract of even date herewith,’ and the defend- 
ant does not offer to show an interest under the trust deed, the deed 
is admissible. An outstanding equity cannot be pleaded in defense, 


is 
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EVIDENCE—continued. 





unless a connection be shown by defendant with such outstanding 
equity. Id. 

23. In a suit against the owner of property by a sub-contractor for 
its improvement, evidence that the owner expressly promised to 
reserve the amount of the sub-contractor’s claim in his settlement 
with the original contractor, cannot be admitted in the absence of an 
allegation in the pleading presenting that issue. Loonie vy. Frank, 
406. 

24. The existence of a deed cannot be established by producing 
what purports to be a certified copy from the records of the county 
in which the land lies, until the non-production of the original deed 
is accounted for. Firebaugh v. Ward, 409. 

25. The effect of a plea of non est factum sworn to, is to require 
the plaintiff to prove the instrument declared on as at common 
law. Railroad Co. vy. Chandler, 416. 

26. On an issue of non est factum made by a defendant, it is 
competent to show that he acted in a way that amounted to an 
acknowledginent that the instrument was his act, and that it was 
plainly inferable that it was executed by his authority. Jd. 

27. See statement of case for averments in a petition to admit see- 
ondary evidence of acknowledgment or ratification, express or im- 
plied, on a plea of non est factum. Td. 

28. A subsequent acknowledgment or ratification is sufficient to 
establish the plea of non est factum in favor of plaintiff, although 
the instrument was originally signed without authority. Jd. 

29. The particular facts relied on in evidence to defeat a plea of 
non est factum by establishing a ratification of the act, need not be 
averred in the pleading. Id. 

30. A defendant interposed a plea of non est factum ina suit against 
him on a subscription list. The evidence showed that the signature 
was not in defendant’s handwriting, but tended to show that he 
Was one of a committee to procure subscribers; that he attended a 
meeting of subscribers and expressed a willingness to close his sub- 
scription by note: Held, That the evidence was suflicient to require 
the admission of the instrument in evidence, after which it is for 
the jury to determine upon the facts. Jd. 

31. Evidence offered of an agreement not incorporated in the 
contemporaneous written contract, should be excluded. Bigham 
v. Talbot, 450. 

32. A witness in a suit for damages caused by the overtlow of 
land, stated, over objection, ‘‘ that the land was worth $10, though 
overflowed, and that it would be worth 820 an aere if it did not over- 
flow’: Held, That, fairly construed, this was but the testimony of 
the witness to the market value of the land, and admissible, though 
to some extent it was a matter of opinion. Railroad Co. v. Knapp, 
592. 


33. The fact that the court below improperly sustained an objec- 
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tion to a question which had before, without objection, been an- 
swered by the same witness, will not be cause for reversal. Id. 


EXAMINED COPY. 
EVIDENCE, 2. 


EXECUTION, 
EVIDENCE, 21. 
Fact CASES, 9. 
Levy, 5, 6, 7, 8. 


EXECUTION SALE. 

INJUNCTION, 1, 2. 

SHERIFF'S SALE. 

A sale under execution relates back to the date of the levy, and 
will override rights which are subsequently acquired. To this rule, 
homestead rights subsequently acquired form no exception. Baird 
v. Trice, 555. 

EXECUTORS AND ADMINISTRATORS, 

WILL, 2, 3. 

1. A receipt given by an heir to an executor for a specific amount 
of money, in full of his share in the estate, is not binding upon the 
heir as to any residue coming to him as heir. Clifft v. Wade, 14. 

2. Such payment being made of the funds of the estate, the re- 
ceipt as to any excess of the share over the amount paid, was without 
consideration, and the executor took no right by the receipt, save as 
evidence of payment of so much to the heir exeeuting it. Jd. 


EXEMPLARY DAMAGES. 
DAMAGES. 
RAILWAY COMPANY, 4. 
STATUTES CONSTRUED, 13. 


FACT CASES. 

ADMINISTRATOR'S BOND, 2. PRACTICE IN SUPREME COURT, 

EVIDENCE, 27. 17. 

JURISDICTION, 9. 

1. Facts held sufficient to charge notice of fraud from date of the 
transaction. Alston v. Richardson, 1. 

2. Facts held insufficient to authorize a rescission of a contract for 
the sale of lands and to recover moneys paid thereon. Johnson v. 
Granger, 42. 

3. Application for continuance held insufficient as a second appli- 
cation, the testimony sought not being material. Arnold vy. Ilock- 
ney, 46. 

4. Facts where it was held that the court improperly charged, 
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FACT CASES—continued. 
that if defendant had ten years’ actual adverse possession of the land 
on which he resided before the bringing of the suit, the jury should 
find that he was entitled to six hundred and forty acres out of the 
tract sued for. Yexas Land Co. vy. Williams, 51. 

5. Facts where a verdict for damages against a sheriff for an in- 
sufficient levy of an attachment, was sustained. Dewitt v. Oppen- 
heimer, 103. 

6. Facts which did not authorize a recovery for damage subse- 
quently developed, which had as its primary origin the wet condition 
of cotton when delivered for shipment. Brandon v. Manufacturing 
Co., 121. 

7. Eacts where it was held error to charge the jury, as matter 
of law, that a debt was not discharged by bankruptcy proceedings. 
Jockusch vy. Towsey, 129. 

8. Facts held insufficient to establish a ratification by a widow of 
an unauthorized disposition by her husband of a promissory note, 
her separate property. Hamilton v. Brooks, 142. 

9. Several documents held to form part of the same transaction, 
and not together constituting evidence of a contract to stay an exe- 
cution for twelve months. Atcheson v. Hutchison, 223. 

10. See facts held insufficient to establish a trust or to avoid a 
sheriff's sale. Agricultural Association vy. Brewster, 257. 

11. See case for a common-law bond, voluntarily given, which was 
held to have been properly enforced. Dignan v. Shields, 322. 

12. See facts which did not authorize an intervention. Whitman 
v. Willis, 421. 

13. See statement of case for facts held not sufficient to authorize 
an injunction. Whitman v. Willis, 429. 

14. See issue of fact, arising on pleading alleging fraud in a con- 
veyance, which should have been submitted to the jury. Lehin- 
berg v. Biberstein, 457. 

15. See opinion for facts, under which it is held, that, after evi- 
dence tending to show a conspiracy, if the evidence shows to the 
mind of the judge trying a cause that a conspiracy had been formed 
connecting one not a party to the suit with it, it would not be error 
to permit in evidence his declarations made in pursuance of the 
common design of the conspiracy. Brown v. Chenoworth, 469. 

16. See statement of this case for facts pleaded in a suit to recover 
judgment on promissory notes which, though they may have reu- 
dered the petition bad on general demurrer for want of sufficient 
averments of ownership of the notes, constituted a suflicient com- \ 
mencement of a suit to stop the running of the statute of limitations. 
The amendment of a petition thus defective is not the commence- 
ment of a new suit. Killebrew y-Stockdale, 529. 

17. See statement of cuse for facts which will not authorize a 
reversal of the jndgment on the ground that it was not supported 
by the evidence. Railroad Co. v. Knapp, 592. 
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18. See statement of case for facts sworn to by an attorney for 
plaintiff in a proceeding to set aside a judgment, and unsupported 
by other affidavits as to facts not peculiarly within his own knowl- 
edge, held not sufficient. Lockhart v. Lytle, 601. 


FINAL JUDGMENT. 
APPEAL, 4. 
PRACTICE, 7. 8, 9. 


FORCED SALE. 
HOMESTEAD, 6. 


FOREIGN JUDGMENT. 

1. In a suit upon a judgment rendered in another State, the rec- 
ord of such judgment may be contradicted as to the facts necessary 
to give the court jurisdiction, notwithstanding it may be recited 
therein that they exist. Chunn v. Gray, 112. 

2. If it be shown in such suit that in fact jurisdiction did not 
attach, the judgment isa nullity. Jd. 


FORFEITURE. 
IIOMESTEAD, 4. 
ScHooL LANDS, 1, 2. 


FORFEITURE OF SURVEY. 
SURVEY, 6, 9. 


FRAUD. 

ATTORNEY, 1. 

Fact CASsEs, |. 

MECHANIC'S LIEN, 8. 

1. Limitation in cases of fraud begins to run from the time when, 
by the use of reasonable diligence, it could have been discovered. 
Alston vy. Richardson, 1. 

2. In an action on a policy of insurance, the plea being false rep- 
resentations in obtaining it: Held, A charge that, to avoid the policy, 
the misrepresentations must be found false and fraudulent, was 
erroneous, When the stipulations in the policy were to avoid it if the 
representations were false or fraudulent. Insurance Co. v. Davidge, 
244. 

3. Asuit brought to procure a decree to cancel a deed for fraud in 
its execution, may be properly instituted in the county of defend- 
ant’s residence, without regard to the locality of the land conveyed. 
Lehmberg v. Biberstein, 457. 

4, Vandever v. Freeman, 20 Tex., 336, approved. Jd. 

5. As a general rule, a deed cannot be attacked for fraud by a 
creditor whose claim originates after the execution of the deed, or 
who acquires the claim with notice of the conveyanee, Id. 
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FRAUD—continued. 

6. In Texas the rule is well established, that a party seeking equi- 
table relief against fraud or mistake, is chargeable with laches from 
the time it was or ought to have been discovered. Connolly vy. Ham- 
mond, 635. 

7. Bremond v. MeLean, 45 Tex., 18, and Carlisle v. Hart, 27 Tex., 
350, approved. Id. 


FRAUDULENT CONVEYANCE. 
FRAUD. 


GARNISHMENT. 

1. When a garnishee, without any excuse given therefor shown 
on the record, fails to make any answer to one or more of the stat- 
utory questions, the court is authorized to proceed as though no 
answer had been made, and render judgment accordingly. Ii, from 
any cause, injustice has been done the garnishee. he can only be 
relieved by initiating himself a proper proceeding to set aside the 
judgment. Freeman y. Miller, 443. 

2. The fact that the officer’s return fails to show that legal proofs 
issued to compel the garnishee to appear and answer, cannot affect 
the jurisdiction of the efficer before whom the garnishee appeared 
and made such partial answers. Id. 

3. The rule that, as between two contesting parties, a garnishee 
has no right to accept or waive service of the proceedings, thereby 
favoring one party at the expense and injury of another, does not 
apply in the suit of a creditor against the garnishee himself, when 
he has voluntarily appeared before the officer, no rights of opposing 
creditors being involved. Id. 

4. Case distinguished from Adams v. MeCown, 15 Tex., 349. Jd. 

5. Paschal’s Dig., art. 157, construed. Id. 

GRANT. 

DESCRIPTION, 3. 

LOCATION, 1, 2. 

STATUTES CONSTRUED, 6, 7. 

A call for distance and quantity ina grant will be disregarded, 
when inconsistent with a call for a corner which, though not recog- 
nized by natural or artificial objects at the point, is clearly ascer- 
tained by established marked lines (called for) which intersect at the 
corner. Buford v. Gray, 331. ¢ 


GRANTOR AND GRANTEE. 
BURDEN OF PROOF. 
EVIDENCE, 2. 


GRATUITY. 
STATUTES CONSTRUED, 3, 4. 











































HANDWRITING. 
PRACTICE, 5. 


HEIRs. 

EXECUTORS AND ADMINISTRA- JUDGMENT, 14. 

TORS, 1, 2. PARTIES, 6, 7, 9. 

INSURANCE COMPANIES, 1, 2, 3. REcEIPT, 1, 2. 

Ina proceeding by heirs for the partition of the estate of their 
father, their claim for half the rents of community property appro- 
priated by the father after the mother’s death, and for half the 
proceeds of community property sold by him and also appropriated 
after the mother’s death, cannot be regarded as against the rights 
of creditors. Such claims must be authetuticated and established, 
like other claims against the estate, in the manner prescribed by 
statute. Dose v. England, 617. 


HOMESTEAD. 

COMMUNITY PROPERTY, 1, 2, 3. 

TRESPASS TO TRY ‘TITLE, 11. 

1. The District Court in 1873 had no jurisdiction on the probate 
side, on motion, to set aside an order of sale and confirmation of 
sale of land, made in 1866 by the Probate Court, claimed in the 
motion to have been the homestead. Saunders ve Howard, 23. 

2. In a direct proceeding to annul such sale, all interested, by 
purchase or otherwise, in the land, were necessary parties. Id, 

3. It seems that where an allowance in lieu of homestead was 
made and paid a widow, she ought to tender such allowance, on an 
attempt to annul a sale of property claimed to have been in fact the 
homestead, and improperly sold. Jd. 

4. The domicil of the husband draws to it the legal domicil of the 
family. The absence of the wife from the State, not designed as an 
abandonment of the husband, but with his consent and with intent 
to make his domicil her future home, will net work a forfeiture of 
her homestead rights. Clements vy. Lacy, 150. 

5. The absence of the wife from the State for the purpose of 
superintending the education of her daughter, works no change in 
her homestead rights. Jd. 

6. It has long been the settled doctrine of this court, that a home- 
stead is not acquired against parties holding prior equities and 
incumbrances, until the title to the land on which the homestead 
is sought to be established has been perfected by the payment of 
the purchase-money, and that all liens accruing before the home- 
stead has been established must be raised, or it will be subject to 
forced sale for their satisfaction. Jd. 

7. As against homestead rights, in the absence of fraud, the hus- 
band has the right to renounce lands incumbered to the holders of 
such liens. Jd. 

8. A purchaser was involved from purchase-money obligations. 
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HOMESTEAD—continued. 
To obtain money to mect them he sold the entire tract, and soon 
after took a retransfer for one-half interest in the land. He had 
resided on the land: Held, Against the homestead rights of the 
widow, that the sale passed title to the entire interest. Jd. 

9. After the purchase-money was paid, a mortgage by the hus- 
band would be subject to the homestead rights of his wife, although 
in fact she had never occupied the premises with her husband ; her 
homestead rights not having been forfeited. Jd. 

10. A homestead may be established on property held by tenancy 
in common, but not to prejudice the rights of a co-tenant. Jd. 

11. A homestead by a tenant in common appropriates the inter- 
est of such tenant in two hundred acres, including the residence, 
and subject to partition with other tenants in common under the 
general rules governing partition, Jd. 

12. Money was loaned to an agent on a lot, a trust deed being 
executed therefor in the name of the principal by the agent. The 
legal title to the lot was in the principal. The lot was sold under 
the deed of trust and bought by the beneficiary, who brought suit 
against the widow of the agent, who claimed homestead rights on 
the lot: Held, That the widow was estopped from denying the title 
of plaintiff. Rainey v. Miller, 263. 

13. ‘The wife’s interest in the community property is held in priv- 
ity with the husband. ‘The power of the husband over the commu- 
nity estate by estoppel is not less than that of a partner to estop his 
firm. Jd, 

14. The title to land having been taken to one, another acting as 
his attorney under a written power, and executing a trust deed to 
secure a loan made in the name of the one holding the legal title, 
eannot affect the right of the lienholder, nor of a purchaser under 
the trust deed, by asserting homestead rights upon the land. Jd. 

15. A surviving husband, after bond and inventory, incumbered 
by deed of trust the homestead to raise money for his business; 
subsequently, the husband did not actually occupy the premises 
with his family: Held, As agaiust his children by a subsequent 
marriage, such trust deed held the homestead. Jordan v. Imthurn, 
276. 

16. A deed of trust upon property executed by a surviving hus- 
band upon community property in his possession, is prima facie 
valid, and. the burden of proof would lie upon any one attacking 
it as invalid, from its conflict with homestead rights, to show, by 
affirmative allegation and proof, that at the time of the execution of 
such trust deed the property was a subsisting homestead. Jd. 

17. After an attachment lien is fixed on land, no such homestead 
rights cam be subsequently acquired as will defeat the prior lien of 
the attachment. Baird vy. Trice, 555. 

18. Stone v. Darnell, 20 Tex., 11,—which, in effect, decides that 
a purchaser of land at sheriff’s sale, under valid judgment, acquires 
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no title as against the judgment debtor, who claimed and oceupied 
the land asa home, for the first time, after the levy of execution 
and before the sheriff's sale-—overruled. Jd. 

19. Asale under execution relates back to the date of the levy, 
and will override rights which are subsequently acqniréd. To this 
rule, homestead rights subsequently acquired form no exception, 
Id. 

20. The surviving wife has such an estate in the homestead, being 
part of the community estate of herself and her deceased husband, 
as will enable her to maintain an action in her own name for its 
injury; and if the heirs of the deceased husband, who are not joined 
as plaintiffs, had also an interest in the land at the time of the in- 
jury, a party sued by her can only avail himself of that fact by plea 
in abatement, or by way of apportionment of damages. Pailroad 
Co. v. Knapp, 592. 

21. Such surviving wife in possession of the homestead may main- 
tain in her own name an action for the recovery of damages for 
injury to the land and crops growing thereon before she became the 
sole owner of the land by partition. Jd. 

22. See opinion for circumstances under which the court will not 
reverse a judgment in favor of such surviving wife for the entire 
damage to the property sustained by such injury. Jd. 


HUSBAND AND WIFE. 


COMMUNITY PROPERTY. 

HOMESTEAD, 12, 13. 

RATIFICATION. 

A promissory note given the wife in consideration for land her 
separate property, and payable to her order, is her separate prop- 
erty; and parties having notice of her rights would acquire no 
valid title to the note through the unauthorized act of her husband. 
Hamilton v. Prooks, 142. 


IMPEACHING A WITNESS. 


CHARGE OF COURT, 3. 
EVIDENCE, 3, 4, 5, 6, 7. 


INADEQUACY OF PRICE. 


LEVY, 7. 
SHERIFF'S SALE, 3, 5. 


INDEMNITY. 


LEVY, 1, 5, 


INDORSER. 








VENDOR AND VENDEE, 3. 








INFANTS. 


DAMAGES, 12. 
RAILWAY COMPANY, 5, 6. 


INJUNCTION. 


PARTY-WALLS. 

PRACTICE, 7, 8, 9. 

1. One who, by purchase, has acquired title from a judgment 
debtor before any lien had attached by virtue of the judgment, is 
not entitled to an injunction to prevent the sale of the land under 
execution issued on such a judgment, when the sale cannot operate 
to dispossess the plaintiff, deprive him of the enjoyment of his prop- 
erty, defeat his title thereto, or embarrass him in the prosecution of 
legal remedies for injury to title or possession. Whitman vy. Willis, 
429. 

2. An execution sale under such cireumstaneces could work no 
irreparable injury to the real owner, while to permit the sale to be 
prevented by injunction, on a claim of superior title in a third party, 
would open the door for fraudulent transfers, to embarrass by litiga- 
tion and delay the collection of debts. Jd. 

3. See statement of case for facts held not sufficient to authorize 
an injunetion. Id. 

4. After an injunction prohibiting the part owner of a dividing 
wall from using openings or windows in the wall of a third story 
he was constructing, and providing that the same should be a dead 
wall if built, the fiat was violated by the insertion of windows. On 
final trial, judgment being for plaintiff, it was deereed that *‘* the 
wall shall be and remain a dead wall, without windows or openings 
of any kind; that the said (defendant] shall wall up with masonry 
the windows placed in the third story of his said [wall] during the 
pendency of this suit; and in default of his so doing in thirty days, 
the sheriff of [the county] shall cause said windows to be walled up 
and collect the cost of said [defendant] as under execution ”: Held, 
That the above portion of the decree was proper. Dauenhauer v. 
Devine, 480. 


INSANITY. 


PLEADING, 9, 10. 


INSOLVENCY. 






PURCHASER, 5. . 
VENDOR AND VENDEE, 3. 





INSURANCE COMPANIES. 








1. A life insurance policy, payable to the heirs of the assured, 
does not form part of his estate for the payment of his debts. Mid/- 
lins vy. Thompson, 7. ° 
2. The word “‘heirs”’ in an insurance policy is sufficiently explicit 











INDEX. 685 
INSURANCE COMPANIES—continued. 
to enable parties proving heirship to take the proceeds of such pol- 
icy as against the ereditors. Id. 

3. A policy payable to the heirs or assigns of the assured was 
assignable by the assured, and not being assigned, the heirs were 
entitled to it on the death of the assured. Jd. 

4. Suit was instituted upon a policy of insurance containing the 
clause, ‘*Or if the above-mentioned premises shall be ocenpied or 
used so as to increase the risk, or become vacant or unoccupied, and 
so remain for more than thirty days, without notice to or consent of 
this company, in writing, * * * then and in every such case 
this policy shall be void.*? On the trial, there was evidence that the 
premises had become vacant, &c.: Held— 

1. It was error to instruct the jury, ‘*If you believe from the 
evidence that the house was vacant or unoceupied for a period 
of thirty days before the fire, and if you further believe from 
the evidence that the risk was thereby increased, then your 
verdict should be for the defendant.”” 

2. Error, to refuse a charge to the effect that the vacancy for 
over thirty days, at the time of the fire, without notice to or 
consent of the company, defeated the right to reeover, unless 
the defendant waived the condition. Insurance Co. y. Long, 89. 

5. A petition seeking to recover on a policy of insurance, is in- 
sufficient on demurrer unless it allege a consideration supporting 
the policy sued on. Life Insurance Co. v. Davidge, 244. 

6. Asuit against an incorporated company in a county other than 
where its principal office is, should distinetly allege that it is an in- 
corporated company. ‘The description of it as the **’Texas Mutual 
Insuranee Company” is insufficient. Jd. 

7. It was error to exclude testimony showing that the act of an 
agent of an insurance company, in agreeing to accept payment of a 
premium otherwise than in money, was beyond the scope of his 
authority, Id. 

8. The receipt for the premium recited in a policy of insuranee, is 
subject to explanation, and may, as other receipts, be contradicted 
by parol testimony. Jd, 

9. In an action on a policy of insurance, the plea being false rep- 
resentations in obtaining it: Held, A charge that, to avoid the pol- 
icy, the misrepresentations must be found false and frandulent, was 
erroneous, When the stipulations in the policy were to avoid it if the 
representations were false or fraudulent. Id. 


INTERLINEATIONS. 
DEED, 1, 





INTERLOCUTORY JUDGMENT. 
APPEAL, 4. 
PRACTICE, .7, 8, 9. 
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INTERVENTION. 


1. The right to intervene for the recovery of damages in an attach- 
ment suit, is limited to those who have an interest in the subject- 
matter of the original suit. Meyberg v. Steagall, 351. 

2. Suit was brought, by attachment, by B against C and D, as part- 
ners, on 2 note exeented by them for a partnership debt before M, 
a new partner, was admitted inte the firm. The business continued 
to be conducted after M’s connection with the firm under the old 
firm name. M intervened in the suit, alleging his partnership and 
half interest in the stock of goods attached, and joined C and D in 
a claim for damages for wrongfully suing out the attachment: 
Held— 

1. That M had no such interest in the subject-matter of the 
suit as would authorize his intervention for the recovery of 
damages. 

2. The levy of a valid attachment in a proper manner on the 
partnership property of C and D was not wrongful, though if it 
should appear that, on a settlement of the partnership business, 
the prior claims of M and the creditors of the firm would absorb 
the entire interest of C and D, and leave nothing subject to 
levy, the enforcement of the attachment would in a proper pro- 
ceeding be enjoined. 

3. The above is held, without deciding whether a third party 
whose property is wrongfully attached as that of another may 
intervene for the purpose of recovery. Id. 

3. When the right to personal property levied upon is involved 
in a suit, it is, as a general rule, the proper practice to require a 
claimant to resort to the statutory remedy for trial of the right of 
property. Whitman vy. Willis, 421. 

4. When the title to real estate is directly involved in a suit pend- 
ing, any one who has an interest in the property at the time of the 
commencement of the action has a right, on application made at 
the proper time and manner, to intervene. But when the title is 
not directly involved, (as where the land has been levied on under 
attachment to satisfy a debt,) then a third party in possession, in 
order to intervene, should allege such facts us would authorize a 
court of equity to grant him a writ of injunction. Jd. 

5. Carlin v. Hudson, 12 Tex., 202; Ferguson v. Herring, 49 Tex., 
130, approved. Id. 

6. See facts which did not authorize an intervention. Jd. 

7. Disadvantages of intervention and its abuses, referred to. Id. 


JOINT TENANT. 





Though a joint tenant or tenant in common cannot convey a spe- 
cific portion of the joint estate to the prejudice of his co-tenant, such 
a deed is not absolutely void, and conveys such an intesest as will 
enable the vendee to maintain an action against a trespasser. Fitch 
v. Boyer, 336. 
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JUDGMENT. 
ADMINISTRATION, 4. JURISDICTION, 6. 
APPEAL, 4. PARTIES, 7. 
BANKRUPT SALE, 1. PARTNERSHIP, 3. 
DAMAGES, 9, 23. PERSONAL JUDGMENT. 
FOREIGN JUDGMENT, 1. 2. PRACTICE IN SUPREME CouURT, 12, 
HOMESTEAD, 21. 13. 
JUDGMENT LIEN. STATUTES CONSTRUED, 10, 11, 15. 


1. The court, on appeal, will not revise an incorrect mode followed 
by the court below in reaching a judgment supported by the record. 
Mainwarring v. Templeman, 205. 

2. Notice by a vendee holding under an unrecorded deed, and 
given ou the day of sale, will not affect the purchaser. ‘The lien 
having attached by the judgment in favor of the plaintiff in execu- 
tion, is not affected by subsequent notice. Jd. 

3. A petition seeking to recover on a policy of insurance, is insuf- 
ficient on demurrer unless it allege a consideration supporting the 
policy sued on. Life Insurance Co. vy. Davidge, 244. 

4. A suit against an incorporated company in a county other than 
where its principal office is, should distinetly allege that it is an in- 
corporated company. The description of it as the **'Texas Mutual 
Insurance Company” is insufficient. Jd. 

5. It was error to exclude testimony showing that the act of an 
agent of an insurance company, in agreeing to accept payment of 
a premium otherwise than in money, was beyond the scope of his 
authority. Id. 

6. The receipt for the premium recited in a policy of insurance, is 
subject to explanation, and may, as other receipts, be contradicted 
by parol testimony. Jd. 

7. In an action on a policy of insurance, the plea being false rep- 
resentations in obtaining it: Held, A charge that, to avoid the 
policy, the misrepresentations must be found false and fraudulent, 
Was erroneous, When the stipulations in the policy were to avoid it 
if the representations were false or fraudulent. Jd. 

8. In a suit on an insurance policy, a plea of misrepresentation as 
to habits as to drunkenness on the part of assured: J7eld, That evi- 
dence, in reply, that the drunkenness of the assured was known to 
the agent of the company, could not be introduced in absence of 
replication setting it up. Jd. 

9. A domestic judgment of a court of competent jurisdiction, upon 
a subject-matter within the ordinary scope of its power and proceed- 
ings, is entitled to such absolute verity, that in a collateral action, 
even where the record is silent as to notice, the presumption, when 
not contradicted by the record itself, that the court had jurisdiction 
of the person also, is so conclusive that evidence aliunde will not 
be admitted to contradict it. Fitch v. Boyer, 336. 

10. A judgment under which a party claimed title was against 
Ben and Ann Hubert, and bore no interest. The execution offered 
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JUDGMEN T—continued. 
in evidence, on the authority of the judgment, was against Ben and 
Anna Hubert, and referred to a judgment bearing ten per cent. in- 
terest: Held, That it was not improper to admit the execution in 
evidence, the irregularity of the execution not being suflicient to 
render it void when sought to be taken advantage of in a collateral 
proceeding. Id. 

11. Asuit was brought on two of three promissory notes given for 
land; the third, though not due, was set out in the petition for the 
purpose of enabling the court to apportion the proceeds of sale 
under a foreclosure of the vendor’s lien, which was sought, and to 
have retained a sufficient amount for the third note, **when the 
same shall become due and your petitioner can obtain a judgment 
thereon,.”’ Before trial the third note became due, and judgment 
was rendered for the amount due in all three of the notes, though 
the petition asked for judgment only on the two notes first sued on: 
Held, Error, it being a judgment on a case not made by the plead- 
ing. Stephenson v. Bassett, 544. 

12. See statement of case for facts which will not authorize a re- 
versal of the judgment on the ground that it was not supported by 
the evidence. Railroad Co. v. Knapp, 592. 

13. Suit was brought February 5, 1867, under article 3676 of Pas- 
chal’s Digest, for assets of an estate deposited with the State treas- 
urer, in default of heirs. Subsequently, March 20, 1871, suit was 
brought by other claimants. ‘The latter suit was first prosecuted to 
final judgment. In the first suit, the judgment rendered in the see- 
ond was pleaded in bar: Held, That until such judgment is set 
aside in some proceeding for that purpose, being a judgment of a 
court of competent jurisdiction, it must be respected to the extent 
that it would protect the State from a subsequent inconsistent ad- 
verse judgment; and held error in the court below to disregard 
such plea. The State v. Wygall, 621. 

14. Suit by heirs may be maintained for assets, whether reduced 
to funds by collection or not. Heirship being established, the pur- 
pose of the law requiring the deposit is obtained. Id. 

15. The same strictness is not required in such cases as in other 
suits against the State. Id. 


JUDGMENT LIEN. 

BANKRUPT SALE, 1. 

1, A judgment lien attaches to lands held by tenants of the judg- 
ment debtor, and which had been conveyed by deed not recorded, 
as against the vendee in such deed. Mainwarring v. Templeman, 
205. 

2. As between a mortgage on land and a judgment rendered in a 
county different from that in which the land is, priority of lien will 
be determined by priority of registration in the county where the 
land is situate. Firebaugh v. Ward, 409. 
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JUDICIAL DISCRETION. 
‘TRESPASS TO TRY TITLE, 20. 


JUDICIAL KNOWLEDGE. 

Where, in a general act of the Legislature, the corporate exist- 
ence of a railroad in this State is recognized, the court will take 
judicial knowledge of the existence of the corporation. Railroad 
Co. vy. Knapp, 569. 


JUDICIAL SALE. 
SHERIFF'S SALE. 


JURISDICTION. 

APPEAL, 1, 3. FOREIGN JUDGMENT, I, 2. 

ATTORNEY, 2. JUDGMENT, 9. 

1. The District Court in 1873 had no jurisdiction on the probate 
side, on motion, to set aside an order of sale and confirmation of 
sale of land, made in 1866 by the Probate Court, claimed in the 
Motion to have been the homestead. Saunders vy. Howard, 23. 

2. In a direct proceeding to annul such sale, all interested, by 
purchase or otherwise, in the land, were necessary parties. Jd. 

3. An administrator sought action by the Probate Court that it 
disapprove an account allowed by a former administrator. ‘The 
Probate Court on such application made an order disapproving the 
account. From this order the holder of the claim appealed to the 
District Court. The District Court dismissed the appeal, at the 
cost of the administrator, for want of jurisdiction in the Probate 
Court: Held, That from such judgment no appeal lies to the Sn- 
preme Court. Campbell vy. Tackaberry, 37. 

4. The jurisdiction of the Supreme Court is restricted by section 
3 of article 5 of the Constitution of 1876 to civil suits, of which the 
District Courts have appellate or original jurisdiction. The State v. 
Tunstall, 81. 

5. Where suit was properly brought against two defendants in 
the county of the residence of one of them, and the defendants 
have pleaded to the merits, the death of the defendant residing in 
the county where suit was brought, and dismissal as to the estate, 
will not defeat the jurisdiction as to the other defendant. Lewis 
v. Davidson, 251. 

6. When a garnishee, without any excuse given therefor shown 
on the record, fails to make any answer to one or more of the stat- 
utory questions, the court is authorized to proceed as though no 
answer had been made, and render judgment accordingly. If, from 
any cause, injustice has been done the garnishee, he can only be 
relieved by initiating himself a proper proceeding to set aside the 
judgment. Freeman v. Miller, 443. 

7. The fact that the officer’s return fails to show that legal proofs 
issued to compel the garnishee to appear and answer, cannot affect 

44 
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the jurisdiction of the officer before whom the garnishee appeared 
and made such partial answers. Id. 

8. When a petition alleges the residence of the defendant to be 
in a county different from that in which the suit is brought, and 
the suit is upon a written contract. which is silent as to the place 
where the contract is to be performed, and which is set forth as an 
exhibit, a general allegation in the petition, **that it was under- 
stood and agreed” that the money to be due on the contract was 
to be paid in the county where the suit was brought, will not be 
sufficient to authorize the court to exercise jurisdiction. Bigham 
v. Talbot, 450. 

9. See statement of case for facts which, being pleaded, do not 
confer jurisdiction. Jd. 

10. In a suit by injunction ‘and for general relief by the half owner 
of a partition wall between building lots in a city against the other 
half owner, each party owning one of the contiguous lots, to enjoin 
the placing of windows in a third story about to be built on said 
wall by defendant, alleging that the windows would result in irrep- 
arable damage, exposing plaintiff’s building to fire, giving access 
to unauthorized persons on his roof, and resulting in consequent 
depreciation of the value of plaintiff’s property : Held— 

1. That it was not necessary to charge a measure of the dam- 
age anticipated to give the court jurisdiction. 

2. The title and possession of land were so far involved by 
the character of the action as to give the court jurisdiction. 
Dauenhauer v. Devine, 480, 

11. September 10, 1877,- property was levied on by execution 
issuing from the District Court, which was claimed and valued by 
the sheriff at $409. A trial of the right of property was had in the 
District Court, which resulted in a judgment against claimant, who 
brought the case to this court on error. The record failed to dis- 
close how the District Court obtained jurisdiction : Held— 

1. This court cannot ascertain the jurisdiction of the District 
Court by evidence aliunde the record. 

2. An affidavit filed in this court, to the effect that the defend- 
ant in execution was judge of the Conuty Court of the county, 
and that appellant was his son-in-law, cannot be considered in 
determining the jurisdiction of the District Court. 

3. The Supreme Court has no power to supply defects in the 
record of an inferior court, whether occasioned by loss or other- 
wise. 

4. Since the record shows the facts touching jurisdiction, it will 
be understood to speak the truth in that regard, and it will not 
be presumed that there was other or different evidence adduced, 
or that it was otherwise than as stated. 

5. When a county judge is disqualified, from relationship or 
otherwise, to try a cause, the District Court may have of the cause 
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JURISDICTION —continued. 
original jurisdiction ; but the record of its proceedings must show 
affirmatively how it acquired jurisdiction. Chrisman v. Gra- 
ham, 454. 


JORY LAW. 

1. The jury law adopted by the fifteenth Legislature is not an 
abridgment of the constitutional right of trial by jury, but was 
designed to be a wholesome regulation of the system. It should 
not, by construction, be extended beyond the legitimate objects to 
be accomplished. Brown v. Chenoworth, 469. 

2. If at a preceding term of the court a jur¥ has been waived or 
demanded, that fact should not control the right, in the discretion 
of the party. to demand at a succeeding term a trial by jury which 
had before been waived, or to waive such trial which had before 
been demanded. Jd. 


LACHES. 

1. When a trustee becomes indirectly the purchaser at a sale made 
by himself, the cestui que trust who desires to set it aside must assert 
his rights within a reasonable time. Long aequiescence in the sale, 
after the facts connected with the purchase were known, or by the 
exercise of reasonable diligence might have been known, will amount 
to a confirmation of the trustee’s action. Connolly v. Hammond, 
635. 

2. In Texas the rule is well established, that a party seeking equi- 
table relief against fraud or mistake, is chargeable with laches from 
the time it was or ought to have been discovered. Id. 

3. Bremond v. McLean, 45 Tex., 18, and Carlisle v. Hart, 27 Tex., 
350, approved. Id. 


LAND. 
¢ COVENANT, 1. JURISDICTION, 1, 2. 
DESCRIPTION, 3. LOCATION. 
Fact CASES, 4. PURCHASER. 
HOMESTEAD. SURVEY, 1, 2. 
JUDGMENT LIEN. TRESPASS TO TRY TITLE. 


1. Under the statute of frauds, the memorandum of the sale of 
lands should be so reasonably definite and certain within itself, or 
by other writing referred to, that the contract can be made ent as 
to parties, consideration, and subject-matter without resort to parol 
evidence. Johnson vy. Granger, 42. 

2. A memorandum as follows is insufficient : ‘* Beaumont, Decem- 
ber 22, 1860. Received of Cave Johnson three hundred dollars on 
town lot. Signed, JOSEPH P. PULSIFER.” 7d. 

3. See facts held insufficient to authorize a rescission of a contract 
for the sale of lands and to recover moueys paid thereon. Id, 
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LAND CERTIFICATE. 

LOCATION, 1, 2, 3. 

1. A conveyance by the grantee, of a first-class headright certifi- 
cate indorsed thereon, the certificate not having been recommended 
by the travelling board or established by suit, carries no interest in 
a certificate granted by special act of the Legislature to the original 
grantee or his heirs, in lieu of that on which the conveyance was 
indorsed. McKinney v. Brown, 94. 

2. The unrecommended certificate being void, a special act grant- 
ing a certificate in lieu thereof is a gratuity, and the party named 
therein as grantee takes its benefits. Jd. 


LANDLORD'S LIEN. 

1. The act concerning rents and advances, of April 4, 1874, (Pas- 
chal’s Dig., art. 7418c,) gives a lien to landlords in towns and cities 
upon goods, wares, and merchandise in the rented premises, to 
secure rents that may become due. Rosenberg v. Shaper, 134. 

2. The landlord's lien exists against an assignee of the goods, &c., 
on the leased premises, for the benefit of creditors, independent of 
a levy of a distress warrant prior to the assignment. Id. 


LATENT AMBIGUITY. 
DESCRIPTION, 3. 


LEGAL TENDER. 
CONTRACT, 1. 
PROMISSORY NOTE, 1. 


LESSOR AND LESSEE. 
TRESPASS TO TRY TITLE, 3. 


LEVY. 
DESCRIPTION, 2, 3. LANDLORD’S LIEN, 2. 
EXECUTION SALE. SHERIFF'S SALE, 7, 8, 9. 


FACT CASES, 5. 

1. A sheriff making a levy without a bond of indemnity, cannot 
afterwards, in a suit for insufficient levy, plead the want of such 
bond. Dewitt v. Oppenheimer, 103. 

2. The sheriff in levying an attachment should exereise a cautious 
and reasonable discretion, such as should influence the conduct of 
prudent and discreet men in the management of their own affairs. 
Id. 

3. Tested by this rule, if the levy is either insufficient or excess- 
ive, the sheriff should be held responsible to the party injured. Id. 

4. In making a levy there should be proper allowance for depre- 
ciation in value incident to the property seized and to the forced 
sale; and the amount should cover costs and incidental expenses. 
Id. 
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5. An indemnity bond executed subsequent to the levy of an 
attachment, and for the purpose of protecting the officer making 
the levy, is for a legal purpose and is valid. Jd. 

6. It was sufficient, in an issue whether defendant in execution 
had been deprived of the right to point out property, that the sher- 
iff, before levying, made reasonable search for the defendant, and 
that the evidence showed that the defendant had reasonable oppor- 
tunity of so doing. Afcheson v. Hutchison, 223. 

7. It is the duty of the sheriff to make a proper allowance for 
depreciation in price as the usual effect of forced sale. Id. 

8. Land at sheriffs sale brought less than one-tenth of its value, 
but the evidence showed that the action of the defendant in execu- 
tion tended to produce that result: Held, Insufficient ground to set 
aside sale, in the absence of fraud or irregularity in the issuance of 
the execution or in making the levy. Jd. 

¢. While the execution law authorized and directed that sheriff’s 
sales of land should be made in tracts of forty acres, and the law 
was disregarded, it is no cause of setting aside the sale, in the ab- 
sence of testimony showing that the defendant in execution de- 
manded that sale should be made in that mode, and that by sale in 
that manner a greater price would have been obtained. Id. 


LIEN. 





EXECUTION SALE. MECHANIC'S LIEN, 
HOMESTEAD, 14, 17. MORTGAGE. 

JUDGMENT LIEN, 1, 2. TENDER, 1, 2. 
LANDLORD'S LIEN, 2. VENDOR AND VENDEE, 3. 


1. A judgment lien attaches to lands held by tenants of the judg- 
ment debtor, and which had been conveyed by deed not recorded, 
as against the vendee in such deed. Mainwarring v. Templeman, 
205. 

2. Notice by a vendee holding under an unrecorded deed, and 
given on the day of sale, will not affect the purchaser. The lien 
having attached by the judgment in favor of the. plaintiff in exeecu- 
tion, is not affected by subsequent notice. Id. 

3. The title of a purchaser of land under a junior judgment, 
whose sheriff’s deed has been duly recorded, is not affected by a 
subsequent sale of the same laand, made by order of a Bankrupt 
Court, for the enforcement of a senior judgment lien, if the pur- 
chaser under the junior judgment was not a party to the bankrupt 
proceedings ordering the sale. Spring v. Eisenach, 482. 

4. The title of a purchaser at such bankrupt sale is not, under 
the circumstances above stated, sufficient to support the limitation 
of three years. Id. 


LIFE INSURANCE. 








INSURANCE COMPANIES. 
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LIMITATION. 

BANKRUPT SALE, 2. LIEN, 4. 

Fact CASES, 4. TRESPASS TO TRY TITLE, 5. 

1. Limitation in cases of fraud begins to run from the time when, 
by the use of reasonable diligence, it could have been discovered. 
Alston v. Richardson, 1. 

2. The defendant demurred generally, and by way of plea set up 
the statute of limitation. The action, by the petition; appeared to 
be barred by limitation. The court sustained the demurrer and 
plea: Held, ‘To be error. Id. 

3. The statute of limitations, where the facts in the petition show 
the action barred, may be pleaded by special demurrer setting up 
the statute. Id. 

4. The mere fact that a claim against an estate was barred by lim- 
itation when it was allowed by the administrator and approved by 
the court. is not sufficient, of itself, to warrant the court, in a pro- 
ceeding for that purpose, to set aside and annul such approval. 
Campbell v. Shotwell, 27. 

5. The covenant of title and right to convey land contained ina 
deed, is broken on the delivery of the deed, if the vendor had no 
title. Limitation would run for breach of such covenant from the 
delivery of the deed. Westrope vy. Chambers, 178. 

6. To an action upon an account over two years old, a plea of 
limitation was made December, 1869. The cause was not tried 
until after the Constitution of 1869 took effect, suspending the 
statutes of limitations : Held, That the effect of the plea wasavoided 
by the Constitution. Lewis vy. Davidson, 251. 

7. One who, being in possession of land, is driven from it by 
Indians, and resumes possession as soon as it is safe to return, 





. cannot, in trespass to try title brought against him, compute the 
period of his absence under a plea of limitation. Fitch v. Boyer, 
336. 


8. The acceptance of a claim against an estate by the administra- 
tor which is apparently barred by limitation, and its approval by the 
Probate Court, merge it into such a qguasi-judgment that it cannot 
be impeached by other creditors, under a plea of limitation, in a 
collateral proceeding. Firebaughv. Ward, 409. 

9. See statement of this case for facts pleaded in a suit to recover 
judgment on promissory notes which, though they may have ren- 
dered the petition bad on general demurrer for want of sufficient 
averments of ownership of the notes, constituted a sufficient com- 
mencement of a suit to stop the rnnning of the statute of limitations. 
The amendment of a petition thus defective is not the commence- 
ment of a new suit. Killebrew v. Stockdale, 529. 

10. Though under our practice the defense of the statute of lim- 
itations may be raised on demurrer, it can only be done when the 
petition shows that the length of time has elapsed which would bar 
the right of action. Lewis vy. Alexander, 578. 
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LOCATION, 
SURVEY, 9. 
1. The act of February 5, 1850, (Paschal’s Dig., art. 809,) pre- 
scribing **that no certificate of land, land warrant, or evidence of 
land claim of any kind whatever, shall hereafter be located upon 
any land heretofore titled or surveyed within the limits of the colo- 
nies of Austin, De Witt, or De Leon,”’ &e., protected from relocation 
a grant for two leagues, part of a concession of eleven leagues, 
made by Stephen P. Austin, commissioner, December 15, 1831, no 
consent of the general government having been shown to the grant. 
Truehart vy. Babcock, 169. 
2. There being no exceptions in the act of the Legislature, the 
courts in construing the act will add none. The protection extends 
to all classes of such titled or surveyed lands, whether void or not, 
Id. 

3. The act of February 5, 1850, (Paschal’s Dig., art. 809,) ** That 
no certificate of land, land warraut, or evidence of land claim of any 
kind whatever, shall hereafter be located upon any land heretofore 
titled or surveyed within the limits of the colonies of Austin, De 
Witt, and De Leon,’’ &., held to protect from relocation, in 1863, 
a league of land titled July 29, 1824, in Austin’s colony, but which 
had been deelared null and void by action of the ayuntamiento 
December 15, 1880. Westrope vy. Chambers, 178. 

4. In action upon warranty. the adverse title asserted being the 
relocation upon such land, did not show a superior outstanding 
title. Jd. 

». The location of a land certificate upon the public domain sub- 
ject to location, severs the land covered by it from the mass of the 
public domain for twelve months from the date of the location. 
McKinney v. Grassmeyer, 376. ® 

6. During the period of twelve months from such location, the 
location of the same land by another party is void, both as against 
the first location and any relocation which the first locator may 
make. Jd, 

7. The attempt to anticipate a forfeiture by locating on a file or 
survey still valid, ean confer no right as against the claimants under 
that file or survey. Jd. 

8. The correction and return to the general land office of the field- 
notes of a survey, (the certiticate being in the general land office,) 
which survey was made on a void location originally, (the land being 
held by another location,) will not constitute a valid appropriation 
of the land as against one who locates after such correction, and 
after the failure for twelve months of the first locator to have the 
field-notes of his survey and certitieate returned to the general land 
office. Jd. 

9. Upshur ve. Pace, 15 Tex., 531, approved, Zd. 

10. B located a land certificate June 20, 1852; survey of same 
June 30, 1852; field-notes returned to the genrral land office June 
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7, 1853, without return of approval by surveyor, though the ree- 
ords of the surveyor’s office showed registry of the field-notes. 
On June 30, 1853, C, who appeared to have had an interest in 
the certificate, withdrew the field-notes from the general land 
office, and two days afterwards B relocated the certificate on 
the same land; but neither the field-notes and certificate of relo- 
cation nor the original certificate were returned or filed in the 
general land office within the year following. On June 13, 1871, 
a duplicate of the original certificate was filed in the general 
land office. On April 14, 1870, D, having actual notice of B's 
claim, filed on the same land, and on March 9, 1871, had a survey 
made, and a patent issued to him July 20, 1871. The evidence tended 
to show that at the date of the location of D’s certificate B's field- 
notes were not in the general land office. B paid taxes on the land 
and exercised acts of ownership from 1853 to 1872. In a suit by B 
against D for the recovery of the land: Held— 

1. The failure of B to have the certificate with the field-notes 
of his survey returned to the general land office, did not work 
a forfeiture of his survey, if valid in other respects. 

2. The withdrawal of B’s field-notes in June, 1853, and his 
failure to procure their return to the general land office antil 
after the location of the land by D in April, 1870, constituted 
an abandonment and forfeiture in law of B’s location, what- 
ever may have been his intention. House v. Talbot, 462. 


MARITAL RIGHTS. 
HOMESTEAD. 
RATIFICATION. 
SEPARATE PROPERTY. 


MARRIED» WOMAN. 
FACT CASES, 8. 
SEPARATE PROPERTY. 


MASTER AND EMPLOYEE. 
The master is not liable for injuries sustained by his servant 
through the negligence of a fellow-servant. Railroad Co. v. Miller, 
270. 


MEANS OF KNOWLEDGE. 
MISTAKE. 


MEASURE OF DAMAGES. 
DAMAGES, 10, 12. 


MECHANIC’S LIEN. 
1. Under the act of November 17, 1871, (Paschal’s Dig., art. 7112,) 


a sub-contractor who supplied work and materials upon a building 
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MECHANIC'S LIEN—coniinued. 
under contract with the master builder and not with the owner, 
Was not entitled, under the provisions of that act, to a mechanic’s 
lien upon the building and ground on which it was erected for the 
payment of his debt. Shields v. Morrow, 393. 

2. Former acts conferring liens in favor of mechanics, reviewed 
and discussed. Jd. 

3. The act of November 17, 1871, (Paschal’s Dig., art. 9112,) was 
intended chiefly to give a mechanie’s lien to original contractors on 
verbal as well as upon written contracts, since the former statutes 
had confined the lien to the latter class of contracts. Id. 

4. This case distinguished from Waldroff v. Scott, 46 Tex., 1. Jd. 

5. Registration in the office of the county clerk of an instrument 
required to be recorded by the clerk of the District Court, under an 
act passed ata time when both offices were merged in that of dis- 
triet clerk, will be suflicient when the registra'ion is made after the 
office of county clerk has been reéstablished. Id. 

6. Neither under section 37 of article 16 of the Constitution of 
1876, nor under the act of August 7, 1876, is a lien given to a sub- 
contractor for the construction of a house. The claim of the sub- 
contractor for building a homestead may be protected by deliver- 
ing to the owner of the property an attested account of the amount 
due from the principal contractor, and the property owner is thus 
made liable to the sub-contractor for the amount of the claim, pro- 
vided it does not exceed the amount then due from the owner to the 
original contractor. Horan y. Frank, 401. 

7. Shields v. Morrow, 51 Tex., 393, approved. Id. 

8. Quere: Whether a sub-coutractor may not be subrogated to 
the lien rights of the principal contractor to the extent due the 
principal contractor, when on proper pleadings and evidence it is 
made apparent that a fraudulent combination exists between the 
property owner and the insolvent original contractor to ‘defraud the 
sub-contractor? Jd. 

9. Under the act of August 7, 1876, (Laws 15th Leg., 91,) a sub- 
contractor had the right to deliver to the owner of property being 
improved an attested account of the amount due lim from the prin- 
cipal contractor, and thus fix a personal liability from the owner to 
him for the amount of his account, provided it did not exceed the 
amount due from the owner to the principal contractor. Loonie y. 
Frank, 406. 

10. Such sub-contractor, under said act, was not entitled to a 
mechanic’s lien on the property improved. Jd. 

11. Ina suit against the owner of property by a sub-contractor 
for its improvement, evidence that the owner expressly promised to 
reserve the amount of the sub-contractor’s claim in his settlement 
with the original contractor, cannot be admitted in the absence of 
an allegation in the pleading presenting that issue. Jd. 
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MEMORANDUM. 
STATUTE OF FRAUDS, 1, 2. 


MERGER. 
ADMINISTRATION, 4. 


MILIVARY SUPREME COURT. 

1. The opinions of the tribunal organized as a Supreme Court of 
Texas by military authority on the 10th of September, 1867, without 
regard to the Constitution and laws of the State, have not received 
from this court that sanction accorded to the opinions of the Supreme 
Court of Texas when properly organized. Peck v. San Antonio, 
490, 

2. The views expressed by Chief Justice Moore in Taylor v. Mur- 
phy. 50 Tex., 291, as his individual views, regarding the authority 
of decisions of the Military Supreme Court of ‘Texas, adopted by 
the court. Jd. 


MINORS. 
CONTRACT, 3, 4. 
RAILWAY COMPANY, 5, 6. 


MISTAKE. 
ACCOUNT, 1, 2. 
Money paid under a mistake of fact may be recovered back, and 
that too, although the party may have had the means of knowing 
the facts. Alston v. Richardson, 1. 


MORTGAGE, 

HOMESTEAD, 9. 

PURCHASER, 1. 

As between a mortgage on land and a judgment rendered ina 
county different from that in which the land is, priority of lien will 
be determined by priority of registration in the county where the 
land is situate. Firebaugh v. Ward, 409. 


MUNICIPAL CORPORATION, 

The charter of the city of Bryan provides for the exercise by ordi- 
nance of the power to employ legal counsel *‘ for the assistance of 
the common council, and to prosecute in behalf of the corporation 
in criminal cases, and to institute and defend civil suits in their be- 
half.”’ In the absence of an ordinance providing for the exercise 
of this power, the mayor of the city employed attorneys to give a 
legal opinion touching matters involving the interests of the city, 
Which was afterwards read at a meeting of the council, in connection 
with other opinions, and acted on, In a suit against the city by the 
attorneys for professional services : Held— 








INDEX. 699 


MUNICIPAL CORPORATION —continued. 

1. The power of the city being limited by the charter, it could 
not make a valid contract except in pursuance of an ordinance. 

2. The city could not be bound by an implied contraet. 

3. The subsequent use made of the opinion by the common 
council created no legal obligation on the city. 

4. The attorneys were bound to know the limitations on the 
authority of the city officials, and rendered the service at their 
own hazard. City of Bryan vy. Page, 532. 


NECESSARY PARTIES. 

ABATEMENT, 3, 4, 5. 

HOMESTEAD, 2. 

PARTIES. 

In a proceeding in the nature of a motion to retax costs, in which 
the relief sought is against the plaintiff in execution, the elerk of 
the court from which the execution issued is not a necessary party ; 
and if he be made a party, and dies during the pendeney of the 
motion, his heirs need not be made parties. Lockhart y. Lytle, 601. 


NEGLIGENCE. 

DAMAGES, 12. 

RAILWAY COMPANY, 2, 7, 8. 

1. Asa general rule, the question of negligeuce is one of faet for 
the jury; and where the issue is upon contributory negligence by 
plaintiff, it would be error to withdraw such question from the jury. 
Brandon vy. Manufacturing Co., 121. 

2. It is the duty of one who seeks redress for another’s wrong, to 
use due diligence to prevent loss thereby. ‘This principle applies to 
a breach of contract, and a party is not entitled to compensation 
for consequences of a breach when he had opportunity to prevent 
them. dd. 

3. Although the question of contributory negligence proper is one 
of fact for the consideration of the jury, under proper instructions, 
yet the question of the remoteness of damage is one of law to be 
decided by the court. Id. 

4. While the railway company may have been guilty of negligence 
in not waiting five minutes at the station, such negligence would 
not justify the injured party in attempting to get aboard the cars 
while in motion, if such act, under the circumstances, was negli- 
gence and contributory to the injury. Railroad Co. y. Le Gierse, 
189. 

5. It was error to instruct the jury so that they might infer, that 
if the train did not stop the five minutes, the company, under the 
law, was liable, irrespective of the question of contributory negli- 
gence on the part of the injured man. Jd. 

6. The master is not liable for injuries sustained by his servant 
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NEGLIGE NCE—continued. 
through the negligence of a fellow-servant. Railway Co. v. Miller, 
270. 
7. In the absence of law declaring an act to be negligence, it is a 
fact to be found by the jury. It was error to instruct the jury as to 
an act, that it is negligence. Id. 


NEGOTIABLE NOTES. 
PROMISSORY NOTES. 


NON EST FACTUM. 

DEED, 1. 

PRACTICE, 6. 

WAIVER, 2. 

1. The effect of a plea of non est factum sworn to, is to require 
the plaintiff to prove the instrument declared on as at common law. 
Railroad Co. y. Chandler, 416. 

2. On an issue of non est factum made by a defendant, it is com- 
petent to show that he acted ina way that amounted to an acknowl- 
edgment that the instrument was his act, and that it was plainly 
inferable that it was executed by his authority. Jd. 

3. See statement of case for averments in a petition to admit 
secondary evidence of acknowledgment or ratification, express or 
implied, on a plea of non est factum. Id, 

4. A subsequent acknowledgment or ratification is sufficient to 
establish the plea of non est factum in favor of plaintiff, although 
the instrument was originally sigued without authority. Jd. 

5. The particular facts relied on in evidence to defeat a plea of 
non est factum by establishing a ratification of the act, need uot be 
averred in the pleading. Id. 

6. A defendant interposed a plea of non est factum in a suit 
against him ona subscription list. The evidence showed that the 
signature was not in defendant’s handwriting, but teuded to show 
that he was one of a committee to procure subscribers; that he 
attended a meeting of subscribers and expressed a willingness to 
close his subscription by note: Held, That the evidence was suffi- 
cient to require the admission of the instrument in evidence, after 
which it is for the jury to determine upon the facts. Jd. 


NOTICE. 
Fact CASES, ]. JUDGMENT LIEN, 2. 
FRAUD, 5. PURCHASER, 2, 3. 


JUDGMENT, 2. 
Registration is constructive notice only of what appears on the 
face of the deed as registered. MeLouth vy. Hurt, 115. 
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NON-—JOINDER. 
DAMAGES, 7. 
DEMURRER. 


NOVATION. 

1. The rule that an administrator or trustee cannot make a nova- 
tion of an old debt by accepting in lieu thereof another obligation, 
Without authority of a court having jurisdiction over trusts, &., is 
subject to the rules governing negotiable paper; and an adminis- 
trator holding a note payable to himself could accept in lieu thereof 
the obligation of another, such other being ignorant of the trust 
nature of the debt. Atcheson v. Scott, 213. 

2. Proceedings to disregard a novation made by a trustee of com- 
mercial paper, should allege notice in the other party to such con- 
tract. Id. 


OFFICERS. 

COLLECTOR OF CUSTOMS. 

LEVY, 1, 2, 3, 4, 5. 

SHERIFF. 

1. A sheriff making a levy without a bond of indemnity, cannot 
afterwards, in a suit for insufficient levy, plead the want of such 
bond. Dewilt v. Oppenheimer, 103. 

2. An indemnity bond executed subsequent to the levy of an 
attachment, and for the purpose of protecting the officer making 
the levy, is for a legal purpose and is valid. Jd. 

3. Where it is assigned as error that the court below permitted 
the counsel for plaintiff to read additional authorities in his closing 
argument, and the record does not show the points upon which the 
authorities were addueed, the cireumstances under which they were 
read, or whether the counsel for defendant had a right to reply, on 
appeal, the court will presume that the court below exercised a 
sound discretion in the matter. Jd. 

4, In a suit against a sheriff and his sureties for damages for an 
insufficient levy, the plaintiff had the right to dismiss his suit as to 
the sureties, in which case the official bond of the sheriff would not 
be material to the plaintiff’s case. Id. 


OPINION OF WITNESS. 

A witness in a suit for damages caused by the overflow of land, 
stated, over objection, ‘*that the Jand was worth $10, though over- 
flowed, and that it would be worth $20 an acre if it did not over- 
flow’’: Held, That, fairly construed, this was but the testimony of 
the witness to the market value of the land, and admissible, though 
to some extent it was a matter of opinion. Railroad Co. vy. Knapp, 
592. 


OUSTER. 
TRESPASS TO TRY TITLE, 6. 
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OUTSTANDING EQUITY. 
EVIDENCE, 22. 
PLEADING, 16. 
‘TRESPASS TO TRY TITLE, 9. 


OUTSTANDING TITLE. 
LOCATION, 4. 


OVERRULED. 
CASES OVERRULED. 








PAROL AGREEMENT. 
EVIDENCE, 31. 


PAROL EVIDENCE. 

EVIDENCE, 11, 15. 

INSURANCE COMPANIES, 8. 

While it is the settled law in Texas that a trust in lands can be 
shown by parol evidence, it is also settled, that it can only be done 
upon clear and satisfactory testimony. Agricultural Association v. 

Brewster, 257. 








PARTIES. 


















ABATEMENT, 3. . INTERVENTION. 
ATTACHMENT, 6, 7. JURISDICTION, 2. 
DAMAGES, 6, 7, 8. RESULTING TRUST. 


HOMESTEAD, 2. 

1. In a suit against a sheriff and his sureties for damages for an 
insufficient levy, the plaintiff had the right to dismiss his suit as to 
the sureties, in which case the official bond of the sheriff would not 
be material to the plaintiff’s case. Dewitt v. Oppenheimer, 103. 

2. The payee in a draft may sue thereon in his own name, whether 
the equitable owner or not. Allen v. Pannell, 165. 

3. Unless a defense be shown against equitable owners not made 
parties, a defense that the alleged beneficiary is not the legal owner, 
presents no material issue. Td. 

4, If suit be improperly brought in the name of the payee of a 
note or draft, the defendant, by showing cause therefor at the 
proper time and in the proper manner, may have protection against 
the suit. Jd. 

5. Ifa suit be prosecuted by a nominal plaintiff for the benefit of 
a party named in the pleadings, then on the death of such plaintiff 
the suit may proceed in the name of the beneficiary. Moore y. Rice, 
289. 

6. Where the suit on the face of the petition appears to be for the 
benefit of the plaintiff, then upon the death of the plaintiff the suit 
cannot be prosecuted in the name of an alleged assignee or benefi- 
ciary until the legal representatives or heirs of the deceased have 
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PARTIES—continued. 
been cited and allowed opportunity to admit or contest the right 
claimed. Id. 











7. Suit was brought against A in the District Court of Rusk county 
by B, an administrator, to recover land claimed by him as the prop- 
erty of the estate of his intestate, at the November Term, 1857, 
which land had been patented to intestate. At the same term judg- 
ment was rendered for A for the land, on the written agreement 
filed by the administrator and signed by him, to the effect that the 
land certificate upon which the patent issued was the property of 
A. The heirs were not made parties. Ina subsequent suit, brought 
by those claiming under A, and against a party in possession under 
deeds from the heirs : Held— 

1. That under the laws then in foree, (Probate Act of 1848 
and Act of 1846, Paschal’s Dig., arts. 1373, 1447,) the heirs were 
not necessary parties to the first suit. 

2. Barrett v. Barrett, 31 'Tex., 344, overruled, in so far as it 
conflicts with above. 

3. Thompson v. Dunean, 1 Tex., 488; Howard v. Republic, 
2 Tex., 312; and Graham v. Vining, 2 Tex., 433, approved. 

4. Ina case of willfal neglect or frandulent combination on 
the part of the administrator, the heirs had a right to sue for 
the protection of their interest. 

5. Under the probate act of 1870, the heirs were necessary 
parties to a suit involving title to land. 

6. The judgment of the District Court of Rusk county was 
binding on the heirs. 

7. 1f there was error in the judgment of the District Court of 
Rusk county, it could not be set up in a collateral proceeding. 
Gunter vy. Fox, 383. 

8. As a general rule, courts of law require only those who are 
directly or immediately interested in the subject-matter of the 
suit, and whose interests are of a strictly legal nature, to be made 
parties thereto. All persons who have merely an equitable or re- 
mote interest are not required to be parties, but are exeluded from 
being made so. In equity, to avoid multiplicity of suits, all who 
have an interest in the subject-matter should be made parties. 
Whitman v. Willis, 421. 

9. Trespass may be maintained by an heir in possession, without 
administration, for injury to land inherited and for damage to crops 
growing thereon. Railroad Co, vy. Knapp, 569. 

10. In a proceeding in the nature of a motion to retax costs, 
in which the relief sought is against the plaintiff in execution, the 
clerk of the court from which the execution issued is not a necessary 
party; and if he be made a party, and dies during the pendency of 
the motion, his heirs need not be made parties. Lockhart v. Lytle, 
GOL. 
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PARTITION. 


PARTNERSHIP. 





HEIRS. 


ATTACHMENT, 6, 7. 

1. The partnership of defendants, who are sued upon an iustru- 
ment of writing alleged to have been signed by the firm, can be put 
in issue by pleadings not sworn to. Congdon v. Monroe, 109. 

2. Cushing v. Smith, 43 'Tex., 261, approved. Id. 

3. Suit against two parties alleged to be partners, upon an ac- 
count, with prayer for general relief, on proef of the account as 
against one of the defendants, can be maintained against such 
defendant. Id. 

4. Willis v. Morrison, 44 'Tex., 33, approved. Id. 

5. A partner who, in prosecuting the partnership enterprise, has 
advanced in excess of what was required of him by the terms of the 
partnership, cannot, in the absence of a contract authorizing it, 
maintain an action for contribution for the excess without going 
into a general settlement of partnership accounts, under proper 
averments in the pleading. Merriwether v. Hardeman, 436. 

6. Lockhart v. Lytle, 47 Tex., 453, approved. Id. 

7. When, under a partnership contract, the proceeds of the enter- 
prise constitute the primary fund from which a partner is to be 
reimbursed for excess in advances, and the partnership is, by con- 
sent, terminated before they are sufficient, the partner who has 
advanced in excess of the amount due from him may maintain his 
action for the excess. Id. 

8. In reopening a settlement between partners, alleged to have 
been procured by the fraud or mistake of the managing partner 
trusted as such, equity will allow more latitude than where 10 con- 
fidence is reposed. Id. 

9. See opinion for pleading held to contain sufficient allegations 
of a contract affecting the rights of survivorship in a partnership. 
Lewis y. Alexander, 578, 


PARTY-WALLS. 


1. Ina suit by injunction and for general relief by the half owner 
of a partition wall between building lots in a city against the other 
half owner, each party owning one of the contiguous lots, to enjoin 
the placing of windows in a third story about to be built on said wall 
by defendant, alleging that the windows would result in irreparable 
damage, exposing plaintiffs building to fire, giving access to unau- 
thorized persons on his roof, and resulting in consequent deprecia- 
tion of the value of plaintiff's property : Held— 

1. That it was not necessary to charge a measure of the dam- 
age anticipated to give the court jurisdiction. 

2. The title and possession of land were so far involved by the 
character of the action as to give the court jurisdiction. Dauen- 
hauer vy. Devine, 480. 
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PART Y-W ALLS—continued. 

2. When a dividing wall is constructed by parties owning adjoin- 
ing lots, by agreement ‘*to rest equally on the land of each, to be 
equally used by each for all the purposes of an exterior wall,’* each 
party has (1) an easement in the half of the wall on his neighbor’s 
lot which entitles each to the use of the whole as a party-wall; (2) 
the right to afterwards raise the wall, if it be of sufficient strength 
and can be raised without interfering with or injuriously affecting 
the rights of the other part owner. It follows, that after the con- 
struction of a two-story wall under such an agreement, a new agree- 
ment providing for the right of one of the parties to erect a third 
story on the party-wall, it being of sufficient strength to support 
it, was without consideration, Td. 

3. If, however, the original agreement under which a party-wall 
is built, resting equally on the ground of each adjacent proprietor, 
provides for a wall without windows, no right exists in either party 
to erect another story with window openings on that part of the 
wall belonging to his neighbor. Jd. 

4. After an injunction prohibiting the part owner of a dividing wall 
from using openings or windows in the wall of a third story he was 
constructing, and providing that the same should be a dead wall if 
built, the fiat was violated by the insertion of windows, On final 
trial, judgment being for plaintiff, it was deereed that **the wall 
shall be and remain a dead wall, without windows or openings of 
any kind; that the said [defendant] shall wall up with masonry the 
windows placed in the third story of his said [wall] duriug the pend- 
ency of this suit; and in default of his so doing in thirty days, the 
sheriff of [the county] shall cause said windows to be walled up and 
collect the cost of said [defendant] as under execution”: IHeld, ‘That 
the above portion of the decree was proper. Jd. 


PATENT. 
STATUTES CONSTRUED, 24. 


PATENT AMBIGUITY. 
DESCRIPTION, 3. 


PAYMENT. 
MISTAKE. 


PERSONAL JUDGMENT. 
VENDOR AND VENDEE, 3. 


PETITION, 
PLEADING, 7, 12, 13, 17, 20, 21, 25. 


45 






PLEADING. 





ABATEMENT. LIMITATION, 6. 
EVIDENCE, 23, 27, 29. MECHANIC'S LIEN, 11. 
INSURANCE COMPANIES, 5, 6. PARTIES. 
INTERVENTION. PARTNERSHIP, 5. 


JUDGMENT, 13, 14, 15. 

1. The defendant demurred generally, and by way of plea set up 
the statute of limitation. The action, by the petition, appeared to 
be barred by limitation. The court sustained the demurrer and 
plea: Held, To be error. Alston v. Richardson, 1. 

2. The statute of limitations, where the facts in the petition show 
the action barred, may be pleaded by special demurrer setting up 
the statute. Jd. 

3. The partnership of defendants, who are sued upon an instru- 
ment of writing alleged to have been signed by the firm, can be put 
in issue by pleadings not sworn to. Congdon v. Monroe, 109. 

4. Cushing v. Smith, 43 Tex., 261, approved. Id. 

5. Suit against two parties alleged to be partners, upon an ac- 
count, with prayer for general relief, on proof of the account as 
against one of the defendants, can be maintained against such 
defendant. Id. 

6. Willis v. Morrison, 44 'Tex., 33, approved. Id. 

7. The petition should state the cause of action by distinet aver- 
meuts, and not leave the existence of material facts to be deduced 
from other facts alleged. Seligson v. Hobby, 147. 

8. Suit was brought upon a note not due, but in the ordinary form 
of petition upon an overdue note; the note, however, being set out 
in the petition, attachment proceedings were taken at the institution 
of the suit. ‘The demurrer to the petition was sustained and the 
attachment quashed, it not being alleged in the petition that the 
note was due at the commencement of the suit: eld, On appeal 
by plaintiff: (1) That there was noerror. (2) The plaintiff having 
declined to amend after exceptions sustained, the rights of the par- 
ties depended on the pleadings as then presented and adjudicated, 
and this opinion is thus limited. Id. 

$. A plea that plaintiff had become insane, filed on eve of trial, 
will not cause delay in the cause to ascertain the truth of the plea, 
and when not under oath may be disregarded. Allen vy. Pannell, 
165. 

10. The plea interposed by defendant, that plaintiff is insane, is 
in the nature of a plea in abatement, and should be verified by affi- 
davit. Id. 

11. Proceedings to disregard a novation made by a trustee of com- 
mercial paper, should allege notice in the other party to sueh con- 
tract. Atcheson vy. Scott, 213. 

12. A petition seeking to recover on a policy of insurance, is in- 
sufficient on demurrer unless it allege a consideration supporting 
the policy sued on. Jnsurance Co. v. Davidge, 244. 











INDEX. 707 


PLEADING—continued. 








13. A suit against an incorporated company in a county other 
than where its principal office is, should distinetly allege that it is 
an incorporated company. The description of it as the ‘*'Texas 
Mutual Insurance Company ”’ is insufficient. Jd. 

14. In a suit on an insurance policy, a plea of misrepresentation 
as to habits as to drunkenness on the part of assured : Held, That 
evidence, in reply, that the drunkenness of the assured was known 
to the agent of the company, could not be introduced in absence 
of replication setting it up. Jd. 

15. A defendant pleaded not guilty and filed an affidavit attacking 
the genuineness of a power of attorney, copy of which plaintiff had 
filed with notice under the statute : Held, That by such affidavit the 
defendant sufficiently indicated the nature of defense to authorize 
plaintiff, by amended petition, to allege facts constituting an estop- 
pel against defendant as to such instrument attacked. Ranney v. 
Miller, 263. 

16. When, in trespass to try title, a deed is offered in evidence by 
plaintiff, in the usual form, except the words ‘Sin trust, as men- 
tioned in a certain contract of even date herewith,”’ and the defend- 
ant does not offer to show an interest under the trust deed, the deed 
is admissible. An outstanding equity cannot be pleaded in defense, 
unless a connection be shown by defendant with such outstanding 
equity. Fitch v. Boyer, 336. 

17. When a petition alleges the residence of the defendant to be 
in a county different from that in which the suit is brought, and the 
suit is upon a written contract, which is silent as to the place where 
the contract is to be performed, and which is set forth as an exhibit, 
a general allegation in the petition, ** that it was understood and 
agreed”? that the money to be due on the contract was to be paid 
in the county where the suit was brought, will not be sufficient to 
authorize the court to exercise jurisdiction. Bigham y. Talbot, 450, 

18. See statement of case for facts which, being pleaded, do not 
confer jurisdiction. Id. 

19. B pleaded, as a defense, when sued on a promissory note, 
that C, the plaintilf, after its execution, was adjudged a bankrupt; 
that the note was transferred to his assignee in bankruptey for the 
benefit of his creditors, and that after his discharge in bankruptey 
the note belonged to the creditors who had not been paid. C de- 
murred to the answer, first, because it did not allege the note was 
ever reduced to possession by the assignee prior to his discharge ; 
second, because B did not allege that he was a creditor of C, and 
he could not take advantage of any fraud committed on the other 
creditors : Held, That there was no error in a judgment sustaining 
the demurrer; that C, the apparent owner of the note, might sue in 
his own name, and the mere fact that he was not the real owner 
would constitute no defense, either in bar or in abatement. Brown 
v. Chenoworth, 469. 
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PLEADING—continued. 

20. A suit was brought on two of three promissory notes given 
for land; the third, though not due, was set out in the petition for 
the purpose of enabling the court to apportion the proceeds of sale 
under a foreclosure of the vendor’s lien, which was sought, and to 
have retained a sufficient amount for the third note, ** when the 
same shall become due and your petitioner can obtain a judgment 
thereon.’? Before trial the third note became due, and judgment 
was rendered for the amount due in all three of the notes, though 
the petition asked for judgment only on the two notes first sued 
on: Held, Error, it being a judgment on a case not made by the 
pleading. Stephenson vy. Bassett, 544. 

21. Though a petition in attachment, which is accompanied by 
the statutory affidavit, (in proper terms,) may be so defective as to 
be held bad on general demurrer, it may, under our practice, be 
so amended as to support the attachment. Tarkinton v. Broussard, 


550. 
22. This case distinguished from Sydnor v. Chambers, Dallam, 
601. Id. 


23. Though a petition may be subject to special or general demur- 
rer, yet if the suit is founded on a proper cause of action, described 
in the petition with such certainty as to reasonably apprise the 
defendant of the same, an amendment will relate back to the date 
of the commencement of the suit. Id. 

24. Pearce v. Bell, 21 Tex., 690, approved. Id. 

25. A plaintiff in repleading filed an amended original petition, 
which by its terms was **in lieu of and in substitution for the orig- 
inal and all the other amended petitions heretofore filed.” The 
paper filed failed to designate the date of filing of the various plead- 
ing for which it was substituted. The defendant filed general and 
special demurrers, and the court, by a general judgment, sustained 
the demurrers : Held— 

1. That whatever might be the effect of a judgment sustain- 
ing a motion to strike out an amendment because it failed to 
designate with sufficient certainty the particular pleading sought 
to be amended, as required by rule 13 for the District Courts, 
such failure would not be sufficient, of itself, to sustain a gen- 
eral judgment upon several demurrers to pleading so amended. 

2. In all amendments under the new rules, the dates and 
descriptions of the abandoned pleadings should be given, and 
district judges should see that this is done. Lewis vy. Alexan- 
der, 578. 

26, In a suit on a promissory note, it was alleged that ‘ton the 
2d of May, 1865, (the date of the note,) B was the agent and em- 
ployé of said firm of C & F, and as said agent, and in its name 
and for its use and benefit, and for value, made, executed, and 
delivered to plaintiff the said promissory note’: Held, A suffi- 
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PLEADING—continued. 
cient allegation that B had authority to bind the firm of C & F as 
agent. Id. 

27. See opinion for pleading held to contain sufficient allegations 
of a contract affecting the rights of survivorship in a partnership. Jd. 

28. A contract which, by the statute of frauds, is required to be 
in writing, need not in pleading be averred to have been in writing. 
Whether it was or not is a matter of evidence, not of pleading. Jd. 

29. See opinion for a plea alleging an agreement regarding sur- 
vivorship between partners, held not to be subject to the objection 
that it was in conflict with the written articles of copartnership, or 
that it varied a written contract. Id. 

30. See opinion for plea of estoppel which, if established, would 
preclude a defendant from denying the authority of an agent to 
bind a firm of which he was a member. Id. 

31. An estoppel defectively pleaded in one count of petition, will 
not, on demurrer, authorize a judgment dismissing the petition, if, 
independent of the count, there be a good cause of action well 
pleaded. Td. 

32. Though under our practice the defense of the statute of lim- 
itations may be raised on demurrer, it can only be done when the 
petition shows that the length of time has elapsed which would bar 
the right of action. Jd. 


POLICY OF INSURANCE. 

INSURANCE COMPANY. 

PLEADING, 12, 14. 

Suit was instituted upon a policy of insurance containing the 
clause, *“* Or if the above-mentioned premises shall be occupied or 
used so as to increase the risk, or become vacant or unoccupied, and 
so remain for more than thirty days, without notice to or consent 
of this company, in writing, * * * then and in every such case 
this policy shall be void.’’ On the trial, there was evidence that the 
premises had become vacant, &¢.: Held— 

1. It was error to instruct the jury, “‘If you believe from the 
evidence that the house was vacant or unoccupied for a period 
of thirty days before the fire, and if you further believe from 
the evidence that the risk was thereby increased, then your ver- 
dict should be for the defendant.” 

2. Error, to refuse to charge to the effect that the vacancy for 
over thirty days, at the time of the fire, without notice to or con- 
sent of the company, defeated the right to recover, unless the 
defendant waived the condition. Insurance Co. v. Long, 89. 


POSSESSION. 
BURDEN OF PROOF. 
PURCHASER, 2, 3. 
TRESPASS TO TRY TITLE, 1, 2, 3, 4, 5. 
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POWER OF SALE. 
WILL, 4. 


’ PRACTICE. 


CONSPIRACY. PLEADING, 9, 10. 
DAMAGES, 6, 7, 8, 9. PRACTICE IN DISTRICT 
DEED, 4. COURT. 
GARNISHMENT, 1, 2, 3. PRACTICE IN SUPREME 
IMPEACHING A WITNESS, COURT. 


INTERVENTION, 3. 

1. A plea that plaintiff had become insane, filed on eve of trial, 
will not cause delay in the cause to ascertain the truth of the plea, 
and when not under oath may be disregarded. Allen vy. Pannell, 
165. 

2. The plea interposed by defendant, that plaintiff is insane, is in 
the nature of a plea in abatement, and should be verified by affida- 
vit. Id. 

3. If the non-joinder of parties be apparent of record, it can be 
reached by demurrer. Railroad Co. v. Le Gierse, 189. 

4. It was error to allow judgment in favor of the widow for dam- 
ages for the death of her husband, when the record showed that he 
had left minor children who were not represented in the suit. Jd. 

5. Much latitude should be given on cross-examination of a wit- 
ness, When the purpose of the cross-examination is to ascertain the 
accuracy of the knowledge, skill, and judgment of a witness testify- 
ingasanexpert. See the opinion in this case fora practice approved 
in the cross-examination of a witness on the question of handwrit- 
ing. Brown v. Chenoworth, 469. 

6. When the actual issue made by the evidence under a plea of 
non est factum to a promissory note relates to the execution of the 
note, and no question is made regarding alterations apparent on its 
face until after the testimony is closed and the final argument on 
the merits has begun, objections to the note based ou the alterations 
will be regarded as waived. Id. 

7. A judgment perpetuating an injunction without a hearing on 
the facts alleged in the petition on which the injunction issued, is 
interlocutory, and not a final judgment which can be appealed 
from. Raymond v. Conger, 536. 

8. When an injunction issues to enjoin proceedings under a judg- 
ment, the proper practice on final hearing, under our blended sys- 
tem of law and equity, is to dispose of the whole case, both upon 
the injunetion and the merits, in the same proceeding, and not per- 
petuate the injunction and reinstate the original case (proceedings 
under which were enjoined ) for subsequent final trial on the merits. 
Id. 

9. In a proceeding in the nature of a motion to retax costs, in 
which the relief sought is against the plaintiff in execution, the clerk 
of the court from which the execution issued is not a necessary 
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PRACTICE—continued. 


party ; and if he be made a party, and dies during the pendency of 
the motion, his heirs need not be made parties. Lockhart y. Lytle, 
601. 

10. The presumption is in favor of the correctness of a cost bill, 
When made by the proper officer; and when a motion to retax is 
dismissed for want of prosecution, it is not the duty of the court to 
examine the several items of the cost bill to verify their correctness. 
Td. 

11. See statement of case for facts sworn to by an attorney for 
plaintiff in a proceeding to set aside a judgment, and unsupported 
by other affidavits as to facts not peculiarly within his own knowl- 
edge, held not sufficient. Jd. 

12. As a general rule, in trespass to try title, the plaintiff who 
acquired a different title from that relied on in his first suit, before 
the second is instituted, has the same right to assert it in his second 
suit which would have accompanied it into the hands of a stranger. 
Connolly vy. Hammond, 635. 

13. In trespass to try title, the plaintiff, in opening his case, should 
produce in evidence whatever title he relies on for a recovery. If 
he neglect to do this, whether the District Court should permit him, 
in its diseretion, after introducing one title and opening his case, to 
introduce another and additional title in rebuttal, is not in this case 
determined, Id. 

14. When in trespass to try title a deed has been introduced by 
defendant divesting of all title an original grantee under whom both 
claim, and he offers another deed subsequent in date, purporting to 
convey all the interest of the heirs of such grantee, whether they 
were really his heirs or not, was a matter no longer material to be 
passed on by a jury. Id. 


PRACTICE IN DISTRICT COURT. 








BILL OF EXCEPTIONS. EVIDENCE, 3, 4, 5, 30. 

CHARGE OF COURT, 1, 2. 3. PRACTICE. 

1. This court will not consider the admissibility of testimony, to 
which the record shows no objection was made in the court below. 
Mullins v. Thompson, 7. 

2. Although the question of contributory negligence proper is 
one of fact for the consideration of the jury, under proper instruc- 
tions, yet the question of the remoteness of damage is one of law to 
be decided by the court. Brandon v. Manufacturing Co., 121. 

3. Asa general rule, the question of negligence is one of fact for 
the jury; and where the issue is upon contributory negligence by 
plaintiff, it would be error to withdraw such question from the jury. 
Id. 

4. The office of a bill of exceptions is to enable a party who con- 
siders himself aggrieved by any ruling, opinion, or action of the court 
below upon a given point, to put the same upon the record, with 
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PRACTICE IN DISTRICT COURT—continued. 
his objections thereto, at the time the same is made or announced. 
Firebaugh v. Ward, 409. 

5. The presiding judge who assigns a bill of exceptions may, if 
he desires, incorporate in it the reasons for his ruling, opinion, or 
action. Id. 

6. When a bill of exceptions tendered by a party does not, in the 
opinion of the presiding judge, fairly state the ruling, or the rea- 
sous therefor, when attempted to be given, and the party tendering 
it declines to adopt the corrections required by the judge, the pre- 
siding judge should indorse thereon his refusal to sign the same, 
and make out, sign, and file such a bill of exceptions as will, in his 


opinion, correctly present the ruling, opinion, or other action of the ¢ 
court as it actually oceurred. If the party who tendered the bill é 


for signature is not satisfied with this action of the judge, he may 
then make out a bill, and have the same signed by three respect- 
able by-standers, citizens of the State. Id. 


PRACTICE IN SUPREME COURT. 

PRACTICE. 

1. This court will not consider the admissibility of testimony; to 
which the record shows no objection was made in the court below. 
Mullins v. Thompson, 7. 

2. Failure to instruct the jury upon issues made by the pleadings 
and evidence is technical error, but it will not require reversal unless 
the party complaining asked proper instructions at the time to sup- 
ply such deficiency. Johnson v. Granger, 42. 

3. The Supreme Court will not revise the action of the District 
Court, in giving or refusing instructions, unless, when applied to 
the facts, there is manifest injury to the rights of the party com- 
plaining. Texas Land Co. v. Williams, 51. 

4. The rejection of testimony not shown by the record to have 
been material, is no ground for reversal of appeal. Johnson vy. 
Brown, 65. 

5. See assignment held sufficient, having been made before the 
adoption of the new rules. Insurance Co. vy. Long, 89. 

6. When, in the transcript, the statement of facts proper is fol- 
lowed by what purports to be interrogatories and auswers not 
embodied in the statement of facts, such testimony forms no part 
of the record, and the cost of its insertion will be taxed against 
appellant. Jd. 

7. Where it is assigned as error that the court below permitted 
the counsel for plaintiff to read additional authorities in his closing 
argument, and the record does not show the points upon which the 
authorities were adduced, the circumstances under which they were 
read, or whether the counsel for defendant had a right to reply, on 
appeal, the court will presume that the court below exercised a 
sound discretion in the matter. Dewitt vy. Oppenheimer, 103. 
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PRACTICE IN SUPREME COURT—continued. 

8. The practice of submitting a cause in the Supreme Court on 
an agreed statement of facts, commended. Rosenberg v. Shaper, 
134. 

9. The court, on appeal, will not revise an incorrect mode fol- 
lowed by the court below in reaching a judgment supported by the 
record. Mainwarring v. Templeman, 205. 

10. See an assignment of errors held to be too general, the court 
only examining the record because it was manifest that valuable 
lands had been sold at execution sale at a grossly inadequate price, 
with charge that the execution was illegally issued and the levy 
excessive. Atcheson vy. Hutchison, 223. 

11. In a suit against a security on an officer’s bond for the defal- 
cation of his principal, it is immaterial whether the admissions of 
the principal were correctly admitted in evidence or not, the defal- 
cation being sufficiently established by evidence aliunde, and the 
ease tried without the intervention of a jury. Dignan v. Shields, 
322. 

12. A judgment will not be reversed on account of an improper 
charge not specially complained of until after appeal, when, from 
an inspection of the evidence, it is manifest, that if, under a proper 
charge on the point, a verdict had been rendered for appellant it 
should have been set aside. Erwin vy. Bowman, 513. 

13. This case distinguished from Longcope v. Bruce, 44 Tex., 438. 
Td. 

14. A verdict found on conflicting testimony will not be disturbed 
on appeal, unless the preponderance of evidence against its correct- 
ness is so great as to authorize the court to declare it clearly wrong. 
Tarkinton v. Broussard, 550. 

15. When error has been committed in the inferior court by the 
rendition of a judgment in personam, and the appellee releases his 
recovery pro tanto by written release filed in this court, such error 
is no cause for reversal, but the jadgment in that regard will be 
reformed, if there be other issues involved, with reference to which 
appellee is entitled to an affirmanece. Baird vy. Trice, 555. 

16. When the objection in the court below to evidence of a witness 
appears aftirmatively from the bill of exceptions to have been based 
on specific grounds which did not involve an objection to witness 
giving his opinion, that ground of objection will not be heard for the 
first time on appeal. Railroad Co. v. Knapp, 569. 

17. See statement of this case for evidence of too unsatisfactory a 
nature to support the verdict. Id. 

18. The fact that the court below improperly sustained an objec- 
tion to a question which had before, without objection, been an- 
swered by the same witness, will not be cause for reversal. Rail- 
road Co. v. Knapp, 592. 
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PREEMPTOR. 


ScHOOL LAND, 6. 

Trespass to try title can be maintained by one who has settled 
upon vacant land, upon which he filed as a preémptor and procured, 
as such, a survey of the same. ‘The claim of such a one to the land 
constitutes an equitable though defeasible title, which, on compli- 
ance with the preemption law, would mature into a complete legal 
title. Buford v. Gray, 331. 


PRESU MPTION. 


DEED, 1. PRACTICE IN SUPREME COURT, 7. 

EVIDENCE, 20. SURVEY, 3. 

JUDGMENT, 9. 

1. When a deed, on the face of which interlineations appear, is 
filed with the papers of a cause after record and three days’ notice 
given of its filing, it is admissible in evidence, notwithstanding in- 
terlineations on its face unexplained, unless an affidavit in the 
nature of a plea of non est factum has been filed. In the absence 
of such plea, the due execution of the deed will be conclusively pre- 
sumed. Fitch v. Boyer, 336. 

2. The presumption is in favor of the correctness of a cost bill, 
when made by the proper officer; and when a motion to retax is 
dismissed for want of prosecution, it is not the duty of the court to 
examine the several items of the cost bill to verify their correctness. 
Lockhart vy. Lytle, 601. 


PRINCIPAL AND AGENT. 


CREDITOR AND SURETY. 

EVIDENCE, 14. 

RAILWAY COMPANY, 8, 9, 10. 

In a suit on a promissory note, it was alleged that ‘‘on the 2d 
of May, 1865, (the date of the note,) B was the agent and employé of 
said firm of C & F, and as said agent, and in its name and for its 
use and benefit, and for value, made, executed, and delivered to 
plaintiff the said promissory note’’: Held, A sufficient allegation 
that B had authority to bind the firm of C & Fasageut. Lewis v. 
Alexander, 578. 


PROBATE MATTERS. 





APPEAL, 1, 2. HOMESTEAD, 1. 

EVIDENCE, 9, 10. JURISDICTION, 1, 2. 

1, The mere fact that a claim against an estate was barred by lim- 
itation when it was allowed by the administrator and approved by 
the court, is not sufficient, of itself, to warrant the court, in a 
proceeding for that purpose, to set aside and annul such approval. 
Campbell v. Shotwell, 27. 

2. A clause in a will directing the executor appointed by it ** to 
disregard the statute of limitations as to the principal, but not as 
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PROBATE MATTERS—continued. 
to the interest upou indebtedness’? of the estate, authorizes the 
principal of just debts authenticated as required by the will to be 
allowed and paid by the executor, although barred by limitation. 
Id. 

3. To authorize the annulling of an approval of a claim under 
the discretion vested by such will, would require a clear and pal- 
pable violation of such discretion on the part of the executor in 
allowing a debt under the will. Jd. 

4. Quere: Whether an approval by the Probate Court has any 
effect, or is necessary to give validity to claims allowed by an exec- 
utor authorized by will to administer without control by courts of 
probate? Campbell v. Tackaberry, 37. 


PROMISSORY NOTE. 


ABATEMENT, 2. PRACTICE, 6. 
ADMINISTRATION, 1, 2. SEPARATE PROPERTY. 
HUSBAND AND WIFE. ‘TENDER, 1, 2. 

PARTIES, 2, 3, 4. VENDOR AND VENDEE, 1, 2, 3. 


PLEADING, 18. 

1. A promissory note, ** payable twenty-four months after the 
ratification of a treaty of peace between the United States and the 
Confederate States of America, with eight per cent. interest from 
date, in whatever may then be the legal tender of the country,” 
executed June, 1862, was valid, and became due two years after 
the close of the war, and was payable in United States currency. 
Atcheson vy. Scott, 213. 

2. Thompson v. Houston, 31 Tex., 610, overruled. Id. 


PUBLIC DOMAIN. 
LOCATION. 


PUNITORY DAMAGES. 
DAMAGES. 


PURCHASER. 

BANKRUPT SALE, 1. JUDGMENT, 2. 

HOMESTEAD, 8, 12, 13, 14. JUDGMENT LIEN, 1, 2. 

INJUNCTION, 1, 2. 

1. Against a bona-fide purchaser, a mortgage will not be cor- 
rected in its description so as to include lands intended to be mort- 
gaged. McLouth vy. Hurt, 115. 

2. Under our statute the rule has become settled, that possession, 
either in person or by tenant, is equivalent to registration. Main- 
warring v. Templeman, 205. 

3. A purchaser of land is bound to take notice of the rights of the 


occupant, or of the landlord of the occupant, in the land purchased. 
Id. 
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PURCHASE R—continued. 

4. In construing a will bequeathing to “‘my beloved wife, Annie 
Thomas, all my real and personal estate of every description; * * * 
my said wife shall take said property for the maintenance of her- 
self and the children, and she shall manage the same in such manner 
as she thinks best and as her necessities may require,’’ providing 
that the Probate Court should have no control, and closing: ‘*Also, 
she shall have all the interest [am owner of, and she shall have full 
control of the same, of all leases for rents and ground rents, and 
also of all property Iam the owner of :”? Held— 

1. The widow took the legal title to the real estate of the tes- 
tator, and had the power of sale. 

2. Even if the estate was charged with a trust in favor of the 
children, the validity of the title of a purchaser, in absence of 
fraud participated in by the purchaser, would not depend upon 
the necessity in fact of such sale. 

3. The rights of the purchaser would not be affected by any 
disposition made of the purchase-money. 

4. The estate is not charged with an equity in favor of the 
children beyond the right to maintenance. 

5. It was a proper charge to submit touching the acts of 
the widow towards the children, with reference to the estate, 
**Whether, considering the number, age, and necessities of the 
children and her own reasonable wants, she has in a reasonable 
manner exercised the powers given her under the terms of the 
will. ‘The testator gave her a very large discretion, and unless 
she has abused that discretion by a reckless disregard of ‘the 
rights of plaintiffs, you will find for defendant on that issue.” 
Danish vy. Disbrow, 235. 

5. B contracted to sell a tract of land to C for $20 per acre. 
Before a deed was made, C agreed to sell the same land to D for 
$40 per acre. No bond for title was given to C, but, by agreement 
between the three parties, D gave his notes direct to B for the full 
amount under his contract with C, and received a bond for title. 
B then indorsed and delivered half the notes in amount to C, as his 
profits on the transaction, with the understanding that B should not 
be responsible for their payment, but that the transfer was made to 
enable C to collect the amount he was to receive from D. D took 
possession of the land and abandoned it, when possession was taken 
by E, the widow of C, who, after holding it for two years, surren- 
dered possession to B. In the suit afterwards brought by E in behalf 
of herself and the minor heirs of C, against D as maker and Bas 
indorser of the notes, several years after their maturity : Held— 

1. That neither on principle nor authority did the minority 
of the heirs of C exempt them from due diligence by suit in 
order to secure and fix the liability of B, the indorser, under 
article 229 of Paschal’s Digest. 
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PURCHASER—continued. 

2. That, under the statute, the notorious insolvency of D, if 
wleged and proven, would excuse the delay in bringing suit. 

3. That if D’s only property was a claim to the land under 
the title bond, and if, after he had fled from the country, B, 
who retained the legal title, took possession of the land becanse 
of D’s failure to comply with his contract to pay, and made 
another contract with E, then D’s interest in the land would 
not constitute such property as would defeat the plea of D’s 
insolvency, if otherwise good, 

4. If B’s indorsement was simply to transfer the right of 
action to C without recourse, this, as between B and C’s widow 
and heirs, would be a sufficient defense to defeat the recovery 
of a personal judgment against B. 

5. If E, after qualifying under the statute as surviving wife, 
went upon the land under a new agreement with B, in which 
she undertook to carry out D’s contract. and afterwards this 
agreement was cancelled and E redelivered possession of the 
land to B, and retained the notes indorsed by B to her husband 
as evidence against D, this would constitute a forfeiture of her 
right of action on the notes, both for herself and for the minor 
heirs of C, for a personal judgment as well as for a lien on the 
land. If such action of E was without qualifying as surviving 
wife, then she forfeited only her own right of action, without 
prejudice to the rights of C’s minor heirs. 

6. If the rights of C’s minor heirs were not forfeited, they 
would be entitled to a lien on the land subordinate to the prior 
lien of B for his portion of the purchase-money, and E would 
be entitled to her lien also, if her right of action had not been 
forfeited, 

7. Ifa lien exists, under the facts, in favor of E or the minor 
heirs of C, B would be entitled to reasonable time to pay off the 
same; in default of which, the land should be sold as under 
execution and the net proceeds applied, first, to the payment 
of the purchase-money notes; second, to the payment of the 
amount due the minor heirs of C; or if E’s claim was not for- 
feited, then to the payment of her claim and that of the minor 
heirs, pro rata. Hanrick y. Alexander, 494. 


RAILWAY COMPANY. 


CONSTITUTIONAL LAW, 4. NEGLIGENCE. 
MASTER AND EMPLOYEE, 1. STATUTES CONSTRUED, 12. 


1. This court will not hold unconstitutional the act requiring con- 
ductors of passenger trains to stop not less than five minutes at each 
station, (Paschal’s Dig., art. 6532,) uuless it should plainly appear 
that the vested echarter or other important rights of the railroad 
company were unduly prejudiced thereby. Railroad Co. vy. Le 
Gierse, 189. 
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RAILWAY COMPAN Y—continued. 

2. While the company may have been guilty of negligence in not 
waiting five minutes at the station, such negligence would not jus- 
tify the injured party in attempting to get aboard the cars while in 
motion, if such act, under the cireumstances, was negligence and 
contributory to the injury. Id. 

3. It was error to instruct the jury so that they might infer, that 
if the train did not stop the five minutes, the company, under the 
law, was liable, irrespective of the question of contributory negli- 
gence on the part of the injured man. Jd. 

4, In damage suits, where, if exemplary damages are given, they 
are in the nature of penalties, the charge ef the court is not entitled 
to the same liberality of construction as in ordinary civil eases, Jd. 

5. A minoraged nineteen years could not recover of a railroad com- 
pany for damages sustained in its employ and occasioned by the neg- 
ligence of an employé of the railroad. Railroad Co. v. Miller, 270, 

6. The father had obtained judgment for injuries sustained by 
his minor sou; in a suit by the son for damages: Held, That the 
jury should have been iustructed not to include in their computa- 
tion the time for which the father had recovered, in finding dam- 
ages for his lessened capacity to make a living. Jd. 

7. A railroad company is not liable for damages resulting from 
the negligent management of one of its trains used and controlled 
by construction contractors, for construction purposes, on a portion 
of its road built under the construction contract and not yet turned 
over to the railroad company. Cunningham vy. Railroad Co., 503. 

8. The liability of a railroad company for damages resulting from 
the negligent management of a train, should be commensurate only 
with the extent of its right to control. Jd. 

9. The true test by which to determine whether one who renders 
service for another does so as a contractor or not, is to ascertain 
whether he renders the service in the course of an independent 
occupation, in which he represents the will of his employer only as 
to the result of the work, and not as to the means by which it is 
accomplished, Id. ; 

10. The principle that the railroad company cannot delegate to an 
employé its chartered rights and privileges so as to exempt it from 
liability, docs not extend to the use of the ordinary ways and means 
for the construction of the road, but to the use of such extraordinary 
powers only as the company itself could not exercise without havy- 
ing first complied with the conditions of the legislative grant of 
authority. Id. 


RATIFICATION. 
EVIDENCE, 27, 28. 
See facts held insufficient to establish a ratification by a widow of 
an unauthorized disposition by her husband of a promissory note, 
her separate property. Hamilton v. Brooks, 142. 











INDEX. 719 


REASONABLE DILIGENCE. 
FRAUD, 1. 


RECEIPT. 

EVIDENCE, 15. 

1. A receipt given by an heir to an executor for a specific amount 
of money, in full of his share in the estate, is not binding upon the 
heir as to any residue coming to him as heir. Clifft v. Wade, 14. 

2. Such payment being made of the funds of the estate, the re- 
ceipt as to any excess of the share over the amount paid was with- 
out consideration, and the executor took no right by the receipt, 
save as evidence of payment of so much to the heir executing it. Jd. 


RECITALS. 
EVIDENCE, 11. 
FOREIGN JUDGMENT, 1. 


REGISTRATION. 

AUTHENTICATION, 1, 2, 3. 

JUDGMENT LIEN, 1, 2. 

MORTGAGE. 

1. Registration is constructive notice only of what appears on the 
face of the deed as registered. McLouth v. Hurt, 115. 

2. Under our statute, the rule has become settled, that possession, 
either in person or by tenant, is equivalent to registration. Main- 
warring v. Templeman, 205. 

3. A purchaser of land is bound to take notice of the rights of the 
occupant, or of the landlord of the oceupant, in the land purchased. 
Id. 

4. When a deed has been properly recorded, the subsequent re- 
moval or destruction of the records, without the fault of the party 
claiming under the deed, cannot prejudice his rights. Fitch v. 
Boyer, 336. 

5. Registration in the office of the county clerk of an instrument 
required to be recorded by the clerk of the District Court, under an 
act passed at the time when both offices were merged in that of dis- 
trict clerk, will be sufficient when the registration is made after the 
office of county clerk has been reéstablished. Shields v. Morrow, 
393. 


RELATION. 
ATTACHMENT, 8. 
HOMESTEAD, 19. 
PLEADING, 23. 


RELEASE. 
PRACTICE IN SUPREME COURT, 15. 
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REMEDY. 
CONSTITUTIONAL LAW, 2. 


REMOTE DAMAGES. 
DAMAGES, 3. 
NEGLIGENCE, 3. 


REOPENING SETTLEMENT. 
ACCOUNT, 1, 2. 


RES ADJUDICATA. 

1. Suit was brought February 5, 1867, under article 3676 of Pas- 
chal’s Digest, for assets of an estate deposited with the State treas- 
urer, in default of heirs. Subsequently, March 20, 1871, suit was 
brought by other claimants. The latter suit was first prosecuted to 
final judgment. In the first suit, the judgment rendered in the see- 
ond was pleaded in bar: Held, That until such judgment is set aside 
in some proceeding for that purpose, being a judgment of a court of 
competent jurisdiction, it must be respected to the extent that it 
would protect the State from a subsequent inconsistent adverse 
judgment; and held error in the court below to disregard such plea. 
The State v. Wygall, 621. 

2. Suit by heirs may be maintained for assets, whether reduced 
to funds by collection or not. Heirship being established, the pur- 
pose of the law requiring the deposit is obtained. Jd. 

3. The same strictness is not required in such cases as in other 
suits against the State. Jd, 


RESCISSION OF CONTRACT. 
Fact CASES, 2. 


RES GEST. 
EVIDENCE, 13. 


RESULTING TRUST. 

When a decedent during his lifetime purchased and paid for 
land and had the deed made to his son, who afterwards became the 
administrator of his estate and inventoried the land as property of 
the estate, the son may, in his capacity of administrator, maintain 
trespass to try title for its recovery, under a petition stating the facts 
and alleging a resulting trust in favor of the deceased father. Such 
a petition sets up an equitable cause of action good on demurrer. 
Burdett y. Haley, 540. 


SALE. 
HOMESTEAD, 8. PURCHASER. 
JURISDICTION, 1, 2. VOID AND VOIDABLE. 


LAND CERTIFICATE, 1, 2. WILL, 4. 
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SCHOOL LAND. 

1. Since the act of January, 1839, (Paschal’s Dig., art. 3466.) 
neither specifies any time within which the field-notes of county 
school-land surveys shall be returned to the clerk of the County 
Court, nor declares that the surveys shall be forfeited unless so 
returned, the failure of the surveyor to make the returns cannot 
prejudice the rights of the county to the lands for whose benefit the 
school surveys were made, Fannin County v. Riddle, 360, 

2. The act of February 10, 1852. ( Paschal’s Dig., art. 4562,) requir- 
ing field-notes of all surveys made previous to the passage of that 
act to be returned to the general land office on or before the 31st of 
August, 1853, and declaring that they should be null and void if not 
so returned, does not apply to surveys made for the benefit of public 
schools. Id. 

3. Under section $8 of article 9 of the Constitution of 1869, the 
public lands before given to counties for school purposes were uuder 
the control of the State through the Legislature, and under that 
Constitution, as well as the one now in force, the school lands are 
set apart for a perpetual school fand, and cannot be appropriated to 
any other purpose. Td. 

4. The school lands being set apart for a particular public use, 
cannot, by any intendment, be construed to be withiu the terms of 
a subsequent legislative act (in which they are not specially men- 
tioned) by which a different appropriation was made. Jd. 

5. Kuechler ve. Wright, 40 'Tex., 606; Wilcox v. Jackson, 13 Pet.. 
498 ; Parish ve. Weatherford, 19 Tex., 209; Milam County ev. Robert- 
son, 33 Tex., 306, approved. Id. 

6. Four leagues of school laud were surveyed for Henderson 
county in December, 1856, and the survey recorded in the county 
in which the land was situate; the field-uotes were not returned to 
the general land office until May 27, 1874; the patent issued March 
8, 1875. B settled on the land as a preémptor in July, 1873. In 
September, 1875, he brought an action of trespass to try title against 
Henderson county for one hundred and sixty acres of the land: 
Held, Yhhat the patent passed the title, and the land was not subject 
to preémption. Henderson County v. Shook, 370. 


SEAL. 
AUTHENTICATION, 2. 


SECONDARY EVIDENCE. 
EVIDENCE, 2, 24, 27. 


SEPARATE PROPERTY. 

Fact CASES, 3. 

A promissory uote given the wife in consideration for land her 
separate property, and payable to her order, is her separate prop- 
erty; and parties having notice of her rights would acquire uo valid 
title to the uote through the unauthorized act of her husband. Ham- 
ilton v. Brooks, 142. 

46 
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SERVICE. 
GARNISHMENT, 3. 
SERVICE BY PUBLICATION. 


SERVICE BY PUBLICATION. 

The ‘*Act prescribing the mode of service in certain cases,’ ap- 
proved March 15, 1875, requires that the publisher of the newspa- 
per make affidavit showing the length of time the publication was 
made. Since said act, the absence of such affidavit is fatal to the 
service. Moore v. Rive, 289. 


SHERIFF. 
DAMAGES, 18, 19, 20. LEvy, 1, 2, 3, 4, 5. 
FActT CASES, 5. SHERIFF'S SALE. 


SHERIFF’S DEED. 
DESCRIPTION, 2, 3. 


SHERIFF’S RETURN. 
GARNISHMENT, 2. 


SHERIFF’S SALE. 

BANKRUPT SALE, 1. 

1. It was sufficient, in an issue whether defendant in execution 
had been deprived of the right to point out property, that the sher- 
iff, before levying, made reasonable search for the defendant, and 
that the evidence showed that the defendant had reasonable oppor- 
tunity of so doing. Atcheson v. Hutchison, 223. 

2. It is the duty of the sheriff to make a proper allowance for 
depreciation in price as the usual effect of forced sale. Jd. 

3. Land at sheriff’s sale brought less than one-tenth of its value, 
but the evidence showed that the action of the defendant in execu- 
tion tended to produce that result: Held, Insufficient ground to set 
aside sale, in the absence of fraud or irregularity in the issuance of 
the execution or in making the levy. Id. 

4. While the execution law authorized and directed that sheriff’s 
sales of lands should be made in tracts of forty acres, and the law 
was disregarded, it is no cause of setting aside the sale, in the absence 
of testimony showing that the defendant in execution demanded 
that sale should be made in that mode, and that by sale in that man- 
ner a greater price would have been obtained. Jd. 

5. Mere inadequacy in price is not sufficient to avoid a sheriff’s 
sale. Agricultural Association vy. Brewster, 257. 

6. See facts held insufficient to establish a trust or to avoid a sher- 
iff’s sale. Id. 

7. A sheriff or constable who enforces by levy and sale the collec- 
tion of a judgment in which he has an interest beyond his regular 
fees, is a trespasser; so also is the judgment creditor who directs or 
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SHERIFF’S SALE—continued. 


procures such levy or sale, after creating by contract such an interest 
in the officer. Erwin vy. Bowman, 513. 

8. A constable or sheriff who, being interested in a judgment 
beyond his legal fees, commits a trespass by levy and sale of the 
property of the judgment debtor, cannot set up in mitigation of 
damages the fact that the proceeds of sale were appropriated to 
pay the plaintiffs debt, when such appropriation was made with- 
out the request or assent of the plaintiff. Jd. 

9. The fact that property seized by an officer in violation of law, 
in such manner as to constitute a trespass, was Incumbered at the 
time of seizure by a trust deed, will not avail the trespasser as a 
defense in a suit to recover damages by the party who executes the 
trust deed. Id. 


STATUTE OF FRAUDS. 


1. Under the statute of frauds, the memorandum of the sale of 
lands should be so reasonably definite and certain within itself, or 
by other writing referred to, that the contract can be made out as to 
parties, consideration, and subject-matter without resort to parol 
evidence. Johnson vy. Granger, 42. 

2. A memorandum as follows is insufficient : ** Beaumont, Decem- 
ber 22, 1860. Received of Cave Johnson three hundred dollars on 
town lot. Signed, JoseEpH P. PULSIFER.” Jd. 


STATUTES CONSTRUED. 


ASSESSMENT, 1, 2. 3, 5. MECHANTC’S LIEN, 1, 3, 6, 9. 
DAMAGES, 5. MILITARY SUPREME COURT, 2. 


LIEN, 4. 

1. It is a fundamental canon of construction, that such interpre- 
tation shall be given to acts of the Legislature as will effectuate the 
intent and purpose of the law-makers in their enactment, when the 
intent of the law is plain. Runnels vy. Belden, 48. 

2. Where the plaintiff's depositions had been taken, and he died, 
the suit being prosecuted to trial by the executor, it was error to 
exclude the testimony of a defendant on the trial touching the acts 
and declarations of the testator, about which plaintiff had testitied 
in his lifetime by depositions read in evidence. Jd, 

3. A conveyance by the grantee, of a first-class headright certiti- 
cate indorsed thereon, the certificate not having been recommended 
by the travelling board or established by suit, carries no interest in 
a certificate granted by special act of the Legislature to the original 
grantee or his heirs, in lieu of that on which the conveyance was 
indorsed. McKinney v. Brown, 94. 

4. The unrecommended certificate being void, a special act grant- 
ing a certificate in lieu thereof is a gratuity, and the party named 
therein as grantee takes its benefits. Id. 

5. The act concerning rents and advances, of April 4, 1874, ( Pas- 
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STATUTES CONSTRUED—continued. 
chal’s Dig., art. 7418¢,) gives a lien to landlords in towns and cities 
upon goods, wares, und merchandise in the rented premises, to 
secure rents that may become due. Rosenberg v. Shaper, 134. 

6. The act of February 5, 1850, (Paschal’s Dig., art. 809,) prescrib- 
ing ** That no certificate of land, land warrant, or evidence of land 
claim of any kind whatever, shall hereafter be located upon any land 
heretofore titled or surveyed within the limits of the colonies of Aus- 
tin, De Witt, and De Leon,” &c., protected from relocation a grant 
for two leagues, part of a concession of eleven leagues, made by 
Stephen P. Austin, commissioner, December 15, 1831, 10 consent 
of the general government having been shown to the grant. True- 
hart v. Babcock, 169. 

7. There being no exceptions in the act of the Legislature, the 
courts in construing the act will add none. The protection extends 
to all classes of such titled or surveyed lands, whether void or not. 
Id. 

8. The act of February 5, 1850, ( Paschal’s Dig., art. 809,) ** That 
no certificate of laud, land warrant, or evidence of land claim of any 
kind whatever, shall hereafter be located upon any land heretofore 
titled or surveyed within the limits of the colonies of Austin, De 
Witt, and De Leon,”’ &e., held to protect from relocation, in 1863, 
a league of land titled July 29, 1824, in Austin’s colony, but which 
had been declared null and void by action of the ayuntamiento 
December 15, 1830. Westrope v. Chambers, 178. 

9. The right to actions in our courts, for damage for causing death, 
being given by statutes, parties who seek to avail themselves of their 
benefit must be governed by their provisions. Railroad Co. v. Le 
Gierse, 189. 

10. From the language of the act of February 2, 1860, ( Paschal’s 
Dig., art. 15,) and the change in the phraseology of the Constitution 
of 1876 from that of 1869, in omitting the words ** separately and 
consecutively,’ touching such suits, it was evidently the intention 
of the Legislature that but one suit should be allowed in behalf of 
the widow and children for causing the death of the husband, &e., 
for the benetit of all persons jointly interested. Jd. 

11. The amount so recovered in the one suit for causing the death 
of the husband, &c., must be apportioned by the jury (or court) 
among those entitled to the judgment. Id. 

12. This court will not hold unconstitutional the act requiring 
conductors of passenger trains to stop not less than five minutes at 
each station, (Paschal’s Dig., art. 6532,) unless it should plainly 
appear that the vested charter or other important rights of the rail- 
road company were unduly prejadiced thereby. Jd. 

13. Section 26 of article 16 of the Constitution of 1876, giving 
exemplary damages, is cumulative of the act of the Legislature. 
(Paschal’s Dig., arts. 15-18.) Together, they give compensatory 
and exemplary damages. Id. 
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STATUTES CONSTRUED—continued. 

14. That the bond executed by the surviving husband does not ° 
equal in amount the community property left at his wife’s death, 
does not affect his right of control, &c., over community property, 
given by article 33 of the act of August 15, 1870, to the survivor on 
filing inventory and bond. The giving of the bond by the survivor 
and its approval by the clerk is in the nature of a judicial proceed- 
ing, which should not be held void in a collateral proceeding. Jor- 
dan v. Imthurn, 276. 

15. The **Act prescribing the mode of service in certain cases,”’ 
approved March 15, 1875, requires that the publisher of the news- 
paper make affidavit showing the length of time the publication was 
made, Since said act, the absence of such affidavit is fatal to the 
service. Moore v. Rice, 289. 

16. Giving to the words of the **Act to regulate the collection of 
accounts,’’ of April 2, 1874, their literal and ordinary meaning, the 
effect of the statute is to make the sworn account evidence sufficient 
to establish it prima facie, and that only when the party sought to 
be charged fails to deny under oath the justice of such account. 
English v. Miltenberger, 296. 

17. The statute uses no terms sufficient to preclude the defendant 
from rebutting the prima-facie case so made by competent evidence. 
Id. 

18. The statute regulates the burden of proof, but does dot under- 
take to otherwise change the rules of evidence or pleading, Jd. 

19. Since the act of January, 1839, (Paschal’s Dig., art. 3466.) 
neither specifies any time within which the field-notes of county 
school-land surveys shall be returned to the clerk of the County 
Court. nor declares that the surveys shall be forfeited unless so 
returned, the failure of the surveyor to make the returns cannot 
prejudice the rights of the county to the lands for whose benefit 
the school surveys were made. Fannin County v. Riddle, 360. 

20. Under section 8 of article 9 of the Constitution of 1869, the 
public lands before given to counties for school purposes were under 
the control of the State through the Legislature, and under that 
Constitution, as well as the one now in force, the school lands are 
set apart for a perpetual school fund, and cannot be appropriated to 
any other purpose. Jd. 

21. The school lands being set apart for a particular public use, 
cannot, by any intendment, be construed to be within the terms of 
a subsequent legislative act (in which they are not specially men- 
tioned) by which a different appropriation was made. Jd. 

22. The act of February 10, 1852, (Paschal’s Dig., art. 4562,) re- 
quiring field-notes of all surveys made previous to the passage of 
that act to be returned to the general land office on or before the 
3ist of August, 1853, and declaring that they should be null and 
void if not so returned, does not apply to surveys made for the 
beuetit of public schools. Jd. 
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STATUTES CONSTRUED—continued. 

23. Four leagues of school land were surveyed for Henderson 
county, in December, 1856, and the survey recorded in the county 
in which the land was situate; the field-notes were not returned to 
the general land office until May 27, 1874; the patent issued March 
8, 1875. B settled on the land as a preémptor in July, 1873. In 
September, 1875, he brought an action of trespass to try title against 
Henderson county for one hundred and sixty acres of the land: 
Held, That the patent passed the title, and the land was not subject 
to preémption. Henderson County v. Shook, 370. 

24. Suit was brought against A in the District Court of Rusk 
county by B, an administrator, to recover land claimed by him as 
the property of the estate of his intestate, at the November ‘Term, 
1857, which Jand had been patented to intestate. At the same term 
judgment was rendered for A for the land, on the written agreement 
filed by the administrator and signed by him, to the effect that the 
land certificate upon which the patent issued was the property of A. 
The heirs were not made parties. In a subsequent suit, brought by 
those claiming under A, and against a party in possession under 
deeds from the heirs: Held— 

1. That under the laws then in force, (Probate Act of 1848 
and Act of 1846, Paschal’s Dig., arts. 1373, 1447.) the heirs were 
not necessary parties to the first suit. 

2. Barrett v. Barrett, 31 ‘Tex., 344, overruled, in so far as it 
conflicts with above. 

3. Thompson v. Dunean, 1 Tex., 488; Howard v. Republic, 2 
Tex., 312; and Graham v. Vining, 2 Tex., 433, approved. 

4. Ina case of willful neglect or fraudulent combination on 
the part of the administrator, the heirs had a right to sue for 
the protection of their interest. 

5. Under the probate act of 1870, the heirs were necessary 
parties to a suit involving title to land. 

6. The judgment of the District Court of Rusk county was 
binding on the heirs. 

7. Lf there was error in the judgment of the District Court of 
Rusk county, it could not be set up in a collateral proceeding. 
Gunter v. Fox, 383. 

25. The act of November 17, 1871, (Paschal’s Dig., art. 9112,) was 
intended chiefly to give a mechanic’s lien to original contractors on 
verbal as well as upon written contracts, since the former statutes 
had confined the lien to the latter class of contracts. Shields v. Mor- 
row, 393. 

26. Under the act of November 17, 1871, (Paschal’s Dig., art. 
7112,) a sub-contractor who supplied work and materials upon a 
building under contract with the master builder and not with the 
owner, Was not entitled, under the provisions of that act, to a me- 
chanic’s lien upon the building and ground on which it was erected 
for the payment of his debt. Id. 
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STATUTES CONSTRUED—continued. 

27. Neither under section 37 of article 16 of the Constitution of 
1876, nor under the act of August 7, 1876, is a lien given to a sub- 
contractor for the construction of a house. The claim of the sub- 
contractor for building a homestead may be protected by deliver- 
ing to the owner of the property an attested account of the amount 
due from the principal contractor, and the property owner is thus 
made liable to the sub-contractor for the amount of the claim, pro- 
vided it does not exceed the amount then due from the owner to the 
original contractor. Horan vy. Frank, 401. 

28. Quere: Whether a sub-contractor may not be subrogated to 
the lien rights of the principal contractor to the extent due the 
principal contractor, when on proper pleadings and evidence it is 
made apparent that a fraudulent combination exists between the 
property owner and the insolveut original contractor to defraud the 
sub-contractor? Id. 

29. Paschal’s Dig., art. 157, construed. Freeman v. Miller, 443. 

30. The act of the Legislature approved September 5, 1850, entitled 
**An act to incorporate the San Antonio and Mexican Gulf Rail- 
road,’ is unconstitutional in so far as, in the twelfth section, it 
provides that the city of San Antonio and the towns upon the line 
and at the terminus of the road on the gulf may issue bonds to aid 
in the construction of said railroad, because it embraces a distinct 
object not expressed in the title of the act, and was therefore repug- 
nant to section 24 of article 5 of the Constitution of 1845. Peck v. 
San Antonio, 490. 

31. When a question arising on a local statute and involving the 
proper construction of a clause in the Constitution of ‘Texas is pre- 
sented, this court will regard it as a duty rather to follow the decis- 
ion already reaffirmed by it on the same question after deliberate 
consideration, than to adopt the later and conflicting views of the 
Supreme Court of the United States. Id. 


STATUTES OF LIMITATION. 
LIMITATION. 

STAY OF EXECUTION. 
CONTRACT, 2. 


Fact CASES, 9. 


SUB-CONTRACTOR. 
MECHANIC'S LIEN, 1, 2, 3, 4, 6, 7, 8. 


SUBROGATION. 
MECHANIC’S LIEN, 8. 


SUIT AGAINST THE STATE. 
JUDGMENT, 13, 14, 15. 
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SUPREME COURT. 
CONSTITUTIONAL LAW, 1. 
MILITARY SUPREME CouURT, 1, 2. 
PRACTICE IN SUPREME COURT. 
The Supreme Court has no power to supply defects in the rec- 
ord of an inferior court, whether occasioned by loss or otherwise. 
Chrisman v. Graham, 454. 


SURETY. 
CREDITOR AND SURETY, 1, 2. 


SURVEY. 

LOCATION, 1, 2, 3. 

STATUTES CONSTRUED, 6, 7. 

1, Where the testimouy shows as a fact that the surveyor estab- 
lished a corner upon the ground, but, by mistake or otherwise, 
ealled for a survey not there, but which would be reached by pro- 
longing the line further: Held. That the line and corner established 
in fact, control the erroneous call for the survey. Castleman v. 
Pouton, 84. 

2. The locality of such corner is a mixed question of law and 
fact, in determining which, both the rules of law and the evidence as 
to the footsteps of the surveyor are to be considered. Jd. 

3. The court will not presume that a surveyor did not actually 
ruu the lines of his surveys, in the absence of testimony. Jd. 

4, A call for distance and quautity in a grant will be disregarded, 
when inconsistent with a call for a corner which, though not recog- 
nized by natural or artificial objects at the point, is clearly ascer- 
tained by established marked lines (called for) which intersect at 
the corner. Buford v. Gray, 331. 

5. Since the act of January, 1839, (Paschal’s Dig., art. 3466,) 
neither specifies any time within which the field-notes of county 
school-land surveys shall be returned to the clerk of the County 
Court, nor declares that the surveys shall be forfeited unless so 
returned, the failure of the surveyor to make the returns cannot 
prejudice the rights of the county to the lands for whose benefit 
the school surveys were made. Fannin County v. Riddle, 360. 

6. The act of February 10, 1852, (Paschal’s Dig., art. 4562,) re- 
quiring field-notes of all surveys made previous to the passage of 
that act to be returned to the general land office on or before the 
31st of August, 1853, and declaring that they should be null and 
void if not so returned, does not apply to surveys made for the ben- 
efit of public schools. Id. 

7. ‘The school lands being set apart for a particular public use, can- 
not, by any intendment, be construed to be within the terms of a 
subsequent legislative act (in which they are not specially men- 
tioned) by which a different appropriation was made. Jd. 

8. Kuechler v. Wright, 40 Tex., 606; Wilcox v. Jackson, 13 Pet., 
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SURVE Y—continued. 
498; Parish v. Weatherford, 19 Tex., 209; Milam County v. Rob- 
ertson, 33 Tex., 306, approved. Td. 

9. B located a land certificate June 20, 1852; survey of same 
June 30, 1852; field-notes returned to the general land office June 
7, 1853, without return of approval by surveyor, though the ree- 
ords of the surveyor’s office showed registry of the field-notes, 
On June 30, 1853, C, who appeared to have had an interest in 
the certificate, withdrew the field-notes from the general land 
office, and two days afterwards B relocated the certificate on 
the same land; but neither the field-notes and certificate of relo- 
cation nor the original certificate were returned or filed in the 
general land office within the year following. Ou June 13, 1871, 
a duplicate of the original certificate was filed in the general 
land office, Ou April 14, 1870, D, having actual notice of B’s 
claim, filed on the same land, and on March 9, 1871, had a survey 
made, and a patent issued to him July 20, 1871. The evidence tended 
to show that at the date of the location of D’s certificate B's field- 
notes were not in the general land office. B paid taxes on the land 
and exercised acts of ownership from 1853 to 1872. Ina suit by B 
against D for the recovery of the land: Held— 

1. The failure of B to have the certificate with the field-notes 
of his survey returned to the general land office, did not work 
a forfeiture of his survey, if valid in other respects. 

2. The withdrawal of B's field-notes in June, 1853, and his 
failure to procure their return to the general Jand office until 
after the location of the land by D in April, 1870, constituted 
an abandonment and forfeiture in law of B’s location, what- 
ever may have been his intention. House vy. Talbot, 462. 


SURVIVORSHIP. 

PARTNERSHIP, 9. 

See opinion for a plea alleging an agreement regarding survivor- 
ship between partners, held not to be subject to the objection that 
it was in conflict with the written articles of copartnership, or that 
it varied a written contract. Lewis v. Alexander, 578. 


TAXATION. 

1. Articles 1 and 2 of title 9 of the charter of the city of Galves- 
ton authorized the city council, among other things, to impose and 
assess a tax on each lot or fractional lot for one-third of the esti- 
mated expense of shelling the street fronting, adjoining, or opposite 
such lot or fractional lot. Under ordinances approved July 1, 1871, 
and April 2, 1872, an assessment was made for shelling Market 
street, by first ascertaining the expense of shelling the street oppo- 
site an entire block, and then assessing each lot in that block with 
one-third of its equal proportion of the entire expense, without 
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TAXATION—continued. 
regard to the actual estimated expense of shelling that portion of 
the street in front of the particular lot : Held— 

1. That the assessment was not of the character authorized 
by the charter. 

2. No power existed to make an assessment, exeept that 
which was derived from the charter. 

3. Whether the mode of assessing the: property might have 
been less expeusive to the tax-payer than if the charter power 
had been observed, is immaterial. The power to assess can 
only be exercised in the manner prescribed by the Legislature 
in the charter, Allen v. Galveston, 302. 

2. The provisions of article 1 of title 6 of the Galveston city char- 

ter of 1876, and the tenth section of the act of August 19, 1876, 
“To enforce the collection of delinquent taxes on lands assessed 
since 1870,”’ refer to ordinary taxation, and not to assessments for 
local improvements. Such assessments are not within the meaning 

> as employed in our Constitutions and stat- 





of the word ** taxation” 
utes, and its meaning cannot be enlarged so as to extend the power 
of sale conferred in cases of delinquent taxes, to delinquent back 
assessments. Jd. 

3. The collector of taxes for the city of Galveston was not author- 
ized from October, 1873, to July 17, 1877, to sell for unpaid taxes 
property which had been assessed for street improvements fronting 
it. During that period, the only method of foreed collection ree- 
ognized by ordinance was by suit. Jd. 

4. Since the repeal of the Galveston city charter of 1871, the city 
council of Galveston has had no lawful authority to enforce tax 
assessments on city property, for improvement of contiguous streets, 
by levy and sale of the property by the city tax collector. A city 
ordinance adopted to accomplish such a result after the repeal of 
the charter of 1871, would be inefficient for that purpose. Jd. 

5. Under the laws in force in 1876, a national bank was not liable 
to pay State and county taxes for that year, assessed ou shares of 
stock in the bank not owned by it, but owned by individual share- 
holders. National Bank vy. Rogers, 606. 


TAXATION OF COSTS. 
Cost BILL, 1, 2. 


TENANT. 
JUDGMENT LIEN, 1. 


TENANT IN COMMON. 
HOMESTEAD, 10. 
JOINT TENANT. 
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TENDER. 


HOMESTEAD, 3. 

1. A deed of trust was executed upon two lots to secure two notes. 
The lots were subsequently sold to different purchasers, each pur- 
chaser assuming payment of one note. ‘The purchasers of one of 
the lots made a payment upon the note assumed by them, and ob- 
tained an extension of time for the remainder; after paying interest 
for awhile, they made a tender of the amount due on the note they 
had assumed, and demanded a release of the lot they had bought: 
Held, That a tender coupled with demand for a release of the lot, 
was insufficient, it not being shown that the other note was paid. 
Flake v. Nuse, 98. 

2. A tender upon condition which the payor has no right to 
demand, is not suflicient to stop interest. Jd, 


TENURE OF OFFICE. 


COLLECTOR OF CUSTOMS, 6. 


TRANSCRIPT. 


When, in the transcript, the statement of facts proper is fol- 
lowed by what purports to be interrogatories and answers not 
embodied in the statement of facts, such testimony forms no part of 
the record, and the cost of its insertion will be taxed against appel- 
lant. Insurance Co. v. Long, 89. 


TRESPASS. 


DAMAGES, 18, 19, 20. 
PARTIES, 9. 
SHERIFF'S SALE, 7, 8, 9. 


TRESPASS TO TRY TITLE. 


COVENANT. LOCATION, 4. 

ESTOPPEL, 1. PARTIES, 7. 

1. Where entry is made upon land under color of title, whether 
by the owner in person or by a tenant, the party entering acquires 
constructive possession, if there is no conflicting possession, to the 
extent of the boundaries in the title under which he enters. Texas 
Land Co, v. Williams, 51. 

2. The extension of this constructive possession to such limits 
only, depends on the question whether it is bona fide and under 
such a color of right, so that other parties can ascertain its charac- 
ter and extent. Id. 

3. A writ of possession for a tract of eleven leagues of land was 
executed against numerous defendants holding small locations or 
settlements on the grant. On the execution of the writ, each 
defendant took a lease for ‘‘the premises,’* covenanting to keep 
the improvements up and against waste: Held, That such leases. 
and the possession held by the tenants under them, did not neces- 
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TRESPASS TO TRY TITLE—continued. 





sarily extend to the limits of the grant for which the writ was issued ; 
and that such leases would naturally inelude the premises occupied 
by each, and as to which the writ was enforced. Id. 

4. The execution of a writ of possession against parties bound 
by the judgment under which it issued, in no way affects the right 
of a party in possession of another part of the grant sued for, and 
not bound by the judgment, when such party had title to his land 
by limitation. Id, 

5. Possession was taken and held under a location of a certificate 
for six hundred and forty acres; after a possession of more than ten 
years, the certificate was lifted; part of the laud covered by the 
location was without the boundaries of the tract sued for: Held, 
Error in a verdict for six hundred and forty acres out of the land 
sued for. The title by limitation included the lands actually oceu- 
pied by the first entry. Jd. 

6. The grantee in a deed with general warranty is not compelled 
to await actual ouster by judgment of a court before bringing suit 
_ upon such covenant ; but on yielding possession and suing upon the 

yarranty, he assumes the burden of proof, and is compelled to es- 
tablish the superiority of the adverse title. Westrope v. Chambers, 
178. 

7. A defendant pleaded not guilty and filed an affidavit attacking 
the genuineness of a power of attorney, copy of which plaintiff had 
filed with notice under the statute : Held, That by such affidavit the 
defendant sufficiently indicated the nature of defense to authorize 
plaintiff, by amended petition, to allege facts constituting an estop- 
pel against defendant as to such instrument attacked. Ranney v. 
Miller, 263. 

8. Trespass to try title can be maintained by one who has settled 
upon vacant land, upon which he filed as a preémptor and procured, 
as such, a survey of the same. The claim of such a one to the land 
constitutes an equitable though defeasible title, which, on compli- 
ance with the preémption law, would mature into a complete legal 
title. Buford v. Gray, 331. 

9. When, in trespass to try title, a deed is offered in evidence by 
plaintiff, in the usual form, except the words “in trust, as men- 
tioned in a certain contract of even date herewith,” aud the defend- 
ant does not offer to show an interest under the trust deed, the deed 
is admissible. An outstanding equity cannot be pleaded in defense, 
unless a connection be shown by defendant with such outstanding 
equity. Fitch v. Boyer, 336. 

10. One who, being in possession of land, is driven from it by 
Indians, and resumes possession as soon as it is safe to return, can- 
not, in trespass to try title brought against him, compute the period 
of his absence under a plea of limitation. Td. 

11. When, in trespass to try title, plaintiff, in his original petition, 
sets up a deed under which he alleges that defendant claims, and 
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TRESPASS 'TO TRY TITLE—continued, 
then, by allegations, seeks to avoid the effect of the deed, he assumes 
the burden of proof on the issue thus made by him. Jill y. Alli- 
son, 390, 

12. When, in trespass to try title, plaintiff sets up in his petition a 
valid judgment against himself, execution, levy and sale of the land, 
and purchase thereof by the defendant, he is bound by the same, 
unless he shows that the sale was void or passed no title. If in such 
a petition he seeks to avoid the effect of such sale, by setting up 
homestead rights in the Jand, and that defendant’s purchase oceur- 
red while defendant was plaintilf’s tenant in possession, and bound 
by the lease to deliver possession at the end of the term,—evidence 
of such lease, tenaney, and possession will not, of itself, authorize 
a recovery. It was error not to submit the issue arising on allega- 
tions touching the question of homestead. Jd. 

13. When the title to real estate is directly involved in a suit pend- 
ing, any one who has an interest in the property at the time of the 
commencement of the action has a right, on application made at 
the proper time and manner, to intervene. But when the title is 
not directly involved, (as where the land has been levied on under 
attachment to satisfy a debt.) then a third party in possession, in 
order to intervene, should allege such facts as would authorize a 
court of equity to grant him a writ of injunction. Whitman v. Wil- 
lis, 421. 

14. Carlin v. Hudson, 12 Tex., 202; Ferguson v. Herring, 49 Tex., 
130, approved. Jd. 

15. See faets which did not authorize an intervention. Jd. 

16. When a decedent during his lifetime purchased and paid for 
land and had the deed made to his son, who afterwards became the 
administrator of his estate and inventoried the land as property of 
the estate, the son may, in his capacity of administrator, maintain 
trespass to try title for its recovery, under a petition stating the 
facts and alleging a resuiting trust in favor of the deceased father, 
Such a petition sets up an equitable cause of action good on demur- 
rer. Burdett v. Haley, 540. 

17. B, in attempting to deraign title to land, offered a levy by the 
United States marshal, which was indorsed on the execution deserib- 
ing land levied on as *“*six hundred and forty acres, L. Dickerson 
league.”” The return of levy was as follows: ‘* Levied upon and 
sold lands in Burleson county, * * * six hundred aud forty acres 

at 13 ceuts.”* ‘The deed by the marshal purported to convey all 
the interest of ** J. M. Norris in six hundred and forty acres of land 
situated in the said county of Burleson, and being a part of the 
league of land originally granted to L. Dickerson :** Held— 

1. That the ambiguity in the deseription of the land is pat- 
ent, and of such a character as to render it void for uncertainty. 

2. The reasons for the rule which requires that when land is 
granted it must be identified by the description contained in 
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TRESPASS TO TRY TITLE—continued. 

the grant itself, or by other writing referred to, apply with 
equal force to a deed. 

3. A latent ambiguity in a deed in the description of land 
may be aided by parol testimony. 

4. Parol testimony is not admissible to aid a patent ambigu- 
ity in the description of land contained in a deed. Norris v. 
Hunt, 609. 

18. This case distinguished from Flanagan v. Boggess, 46 Tex., 
330. Id. 

19. As a general rule, in trespass to try title, the plaintiff who 
acquired a different title from that relied on in his first suit, before 
the second is instituted, has the same right to assert it in his second 
suit which would have accompanied it into the hands of a stranger. 
Connolly vy. Hammond, 635. 

20. In trespass to try title, the plaintiff, in opening his case, should 
produce in evidence whatever title he relies on for a recovery. If he 
neglect to do this, whether the District Court should permit him, in 
its discretion, after introducing one title and opening his case, to 
introduce another and additional title in rebuttal, is not in this case 
determined. Id. 

21. When in trespass to try title a deed has been introduced by 
defendant divesting of all title au original grantee under whom both 
claim, and he offers another deed subsequent in date, purporting to 
convey all the interest of the heirs of such grantee, whether they 
were really his heirs or not, was a matter no longer material to be 
passed on by ajury. Jd. 


TRIAL OF RIGHT OF PROPERTY. 
JURISDICTION, 10. 
When the right to personal property levied upon is involved in 
a suit, it is, as a general rule, the proper practice to require a claim- 
ant to resort to the statutory remedy for trial of the right of prop- 
erty. Whitman vy. Willis, 421. 


TRIAL BY JURY. 
Fact CASES, 14. 
JURY LAW, 2. 
NEGLIGENCE, 1. 
1. A party has a right to trial by jury by paying the jury fee, or 

by making the statutory oath in lieu of payment, at any term of the 

court before final trial, if demand be made by 9 o'clock A. M. of the 

day set for the trial of jury cases for the term. Dean v. Sweeney, 242. 
2. Such right is not affected by failure to claim or waiver of a jury 

at a preceding term. Id. 

3. The jury law adopted by the fifteenth Legislature is not an 
abridgment of the constitutional right of trial by jury, but was de- 
signed to be a wholesome regulation of the system. It should not, 
by construction, be extended beyond the legitimate objects to be 
accomplished. Brown vy. Chenoworth, 469. 











































TRUSTS. 
Fact CASES, 16. 
PURCHASER, 4. 
WILL, 4. 





TRUSTS AND TRUSTEES. 
CREDITOR AND SURETY, 2, 3. HOMESTEAD, 14, 15, 16. 


ESTOPPEL, 1, 2. NOVATION, 1, 2. 
EVIDENCE, 22. SHERIFF'S SALE, 6. 
Fact CASES, 10. VENDOR AND VENDEE, l. 


1. While it is the settled law in Texas that a trust in lands can 
be shown by parol evidence, it is also settled. that it can only be 
done upon clear and satisfactory testimony. Agriculiural Associa- 
tion v. Brewster, 257. 

2. Where a creditor has personal security, and, in addition, has a 
mortgage or other collateral security for the same debt, the surety, 
upon discharging the debt, is entitled to have the collateral secu- 
rity assigned to him; and if the creditor loses it, by negligence or 
by design, so that the surety cannot be subrogated to it upon his 
discharging the principal debt, the surety is discharged to the extent 
of the collateral security so lost. Murrell vy. Scott, 520. 

3. If, however, such collateral security is confided to a trustee, 
the common agent of both owner and creditor, the creditor cannot 
be charged as bailee of the trust property. If the creditor procures 
or connives at the mismanagement of the trustee, he may be held 
responsible for the result of such mismanagement. Jd. 

4. A trustee is not an agent of the creditor to such an extent as 
to render the creditor responsible for his want of diligence in exe- 
euting the trust, nor will the subsequent assent by a creditor to 
what the trustee has already wrongfully done or neglected, relate 
back and make the creditor responsible for a loss to the trust fand 
already incurred, Jd. 

5. A sale made by a trustee who becomes indirectly the purchaser 
of the trust property at such sale, is not absolutely void, but prima- 
Jacie voilable. Connolly v. Hammond, 635. 

6. Erskine v. De la Baum, 3 Tex., 406, and Howard v. Davis, 6 
Tex., 174, approved. Td. 

7. When a trustee becomes indirectly the purchaser at a sale made 
by himself, the cestui que trust who desires to set it aside mus: assert 
his rights within a reasonable time. Long acquiescence in the sale, 
after the facts connected with the purchase were known, or by the 
exercise of reasonable diligence might have been known, will amount 
to a confirmation of the trustee’s action. Td. 


VARIANCE. 
JUDGMENT, 10. 


LL === 





736 INDEX. 


VENDOR AND VENDEE. 


COVENANT, 1. JUDGMENT LIEN, 1, 2. 
HOMESTEAD, 8. PURCHASER. 


1. A deed of trust was executed upon two lots to secure two 
notes. The lots were subsequently sold to different purchasers, 
each purchaser assuming payment of one note. The purchasers of 
one of the lots made a payment upon the note assumed by them, 
and obtained an extension of time for the remainder; after paying 
interest for awhile, they made a tender of the amount due on the 
note they had assumed, and demanded a release of the lot they had 
bought: Held, That a tender coupled with demand for a release of 
the lot, was insufficient, it not being shown that the other note was 
paid. Flake v. Nuse, 98. 

2. A tender upon condition which the payor has no right to de- 
miaud, is uot sufficient to stop interest. Id. 

3. B contracted to sell a tract of land to C for 820 peracre. Be- 
fore a deed was made, C agreed to sell the same land to D for 340 
per acre. No bond for title was given to C, but, by agreement 
between the three parties, D gave his notes direct to B for the full 
amouut under his contract with C, and received a bond for title. 
B then indorsed and delivered half the notes in amount to C, as his 
profits on the transaction, with the understanding that B should not 
be responsible for their payment, but that the transfer was made to 
enable C to collect the amount he was to receive from D. D took 
possession of the land and abaudoned it, when possession was taken 
by E, the widow of C, who, after holding it for two years, surren- 
dered possession to B. In the suit afterwards brought by E in be- 
half of herself and the minor heirs of C, against D as maker and B 
as indorser of the notes, several years after their maturity : Held— 

1. That neither on principle nor authority did the minority of 
the heirs of C exempt them from due diligence by suit in order 
to secure and fix the liability of B, the indorser, under article 
229 of Paschal’s Digest. 

2. ‘That, under the statute, the notorious insolvency of D, if 
alleged and proven, would execuse the delay in bringing suit. 

3. That if D’s only property was a claim to the laud under 
the title bond, and if, after he had tled from the country, B, 
who retained the legal title, took possession of the laud because 
of D’s failure to comply with his contract to pay, and’ made 
another contract with E, then D’*s interest in the land would 
hot constitute such property as would defeat the plea of D’s 
insolvency, if otherwise good. 

4. If B’s indorsement was simply to transfer the right ‘of 
action to C without recourse, this, as between B and C’s widow 
and heirs, would be a sufficient defense to defeat the recovery of 
a personal judgment against B. 

5. If E, after qualifying under the statute as surviving wife, 
Went upon the land under a new agreement with B, in which 
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VENDOR AND VENDEE—continued. 

she undertook to carry out D’s contract, and afterwards this 
agreement was cancelled and E redelivered possession of tire 
land to B, and retained the notes indorsed by B to her husband 
as evidence against D, this would constitute a forfeiture of her 
right of action on the notes, both for herself and for the minor 
heirs of C, for a personal judgment as well as for a lien on the 
land. If sueh action of E was without qualifying as surviving 
wife, then she forfeited only her own right of action, without 
prejudice to the rights of C’s minor heirs. 

6. If the rights of C’s minor heirs were not forfeited, they 
would be entitled to a lien on the land subordinate to the prior 
lien of B for his portion of the purechase-money, and E would 
be entitled to her lien also, if her right of action had not been 
forfeited. 

7. Ifa lien exists, under the facts, in favor of E or the minor 
heirs of C, B would be entitled to reasonable time to pay off the 
same; in default of which, the land should be sold as under 
execution and the net proceeds applied, first, to the payment 
of the purchase-money notes; second, to the payment of the 
amount due the minor heirs of C; or if E’s claim was not for- 
feited, then to the payment of her claim and that of the minor 
heirs, pro rata. Hanrick v. Alexander, 494. 


VENUE. 

PLEADINGS, 12. 

1. Where suit was properly brought against two defendants in 
the county of the residence of one of them, and the defendants 
have pleaded to the merits, the death of the defendant residing in 
the county where suit was brought, and dismissal as to the estate, 
will not defeat the jurisdiction as to the other defendant. Lewis 
v. Davidson, 251. 

2. A suit brought to procure a decree to cancel a deed for fraud 
in its execution, may be properly instituted in the county of defend- 
ant’s residence, without regard to the locality of the land conveyed. 
Lehmberg v. Biberstein, 457. 


VERDICT 
PRACTICE IN SUPREME CouRT, 12, 14. 


VINDICTIVE DAMAGES. 
DAMAGES. 


VOID AND VOIDABLE. 


CONTRACT, 3, 4. JOINT TENANT, | 
DEED. 2. JUDGMENT, 10. 
EVIDENCE, 12, 21. LOCATION, 1, 2. 3, 6. 


FOREIGN JUDGMENT, 2. 
1. A sale made by a trustee who becomes indirectly the purchaser 
17 
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VOID AND VOIDABLE—continued. 
of the trust property at such sale, is not absolutely void, but prima- 
facie voidable. Connolly v. Hammond, 635. 

2. Erskine v. De la Baun, 3 Tex., 406, and Howard v. Davis, 6 

Tex., 174, approved. Jd. 












































WAIVER. 

TRIAL BY JURY, 2. 

1. The rule that, as between two contesting parties, a garnishee 
has no right to except or waive service of the proceedings, thereby 
favoring one party at the expense and injury of another, does not 
apply in the suit of a creditor against the garnishee himself, when 
he has voluntarily appeared before the officer, no rights of oppos- 
ing creditors being involved. Freeman vy. Miller, 443. 

2. When the actual issue made by the evidence under a plea of 
non est factum to a promissory note relates to the execution of the 
note, and no question is made regarding alterations apparent on its 
face until after the testimony is closed and the final argument on 
the merits has begun, objections to the note based on the altera- 
tions will be regarded as waived. Brown v. Chenoworth, 469. 


WARRANTY. 
BURDEN OF PROOF, 1. 
COVENANT, 1. 
LOCATION, 4. 


WILL. 

EVIDENCE, 9, 10. 

1. Ina will, the testator made a special bequest to a son and toa 
daughter over and above their equal shares; limited the amount of 
the estate to be received by a granddaughter; leaving four children 
and a son and daughter of a deceased daughter: Held, That such 
will only altered the course of the law so far as it gave the special 
legacies and restricted the amount to the granddaughter, and that 
the grandson would take one-ninth of the residue, and each surviv- 
ing son and daughter two-ninths. Clifft v. Wade, 14. 

2. A clause in a will directing the executor appointed by it ‘‘to 
disregard the statute of limitations as to the principal, but not as 
to the interest upon indebtedness” of the estate, authorizes the 
principal of just debts authenticated as required by the will to be 
allowed and paid by the executor, although barred by limitation. 

Campbell v. Shotwell, 27. 

3. ‘To authorize the annulling of an approval of a claim under the 
discretion vested by such will, would require a clear and palpable 
violation of such discretion on the part of the executor in allowing a 
debt under the will. Jd. 

4. In construing a will bequeathing to *‘my beloved wife Annie 
Thomas, all my real and personal estate of every description; * * * 
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WILL—continued. 


my said wife shall take said property for the maintenance of herself 
and the children, and she shall manage the same in such manner as 
she thinks best and as her necessities may require,” providing that 
the Probate Court should have no control, and closing: ‘* Also, she 
shall have all the interest Iam owner of, and she shall have full con- 
trol of the same, of all leases for rents and ground rents, and also of 
all property I am the owner of:* Held— 

1. The widow took the legal title to the real estate of the 
testator, and had the power of sale. 

2. Even if the estate was charged with a trust in favor of the 
children, the validity of the title of a purchaser, in absence of 
fraud participated in by the purchaser, would not depend upon 
the necessity in fact of such sale. 

3. The rights of the purchaser would not be affected by any 
disposition made of the purchase-money. 

4. The estate is not charged with an equity in favor of the 
children beyond the right to maintenance. 

5. It wasa proper charge to submit touching the acts of the wid- 
ow towards the children, with reference to the estate, ‘* Whether, 
considering the number, age, and necessities of the children and 
her own reasonable wants, she has in a reasonable manner exer- 
cised the powers given her under the terms of the will. The tes- 
tator gave her a very large discretion, and unless she has abused 
that diseretion by a reckless disregard of the rights of plaintiffs, 
you will find for defendant-on that issue.”?> Danish v. Disbrow, 
235. 


WITNESS. 





EVIDENCE. 

Much latitude should be given on cross-examination of a witness, 
when the purpose of the cross-examination is to ascertain the aceu- 
racy of the knowledge, skill, and judgment of a witness testifying 
as anexpert. See the opinion in this case for a practice approved 
in the cross-examination of a witness on the question of handwriting. 
Brown v. Chenoworth, 469. 


WRIT OF POSSESSION. 








TRESPASS TO TRY TITLE, 3, 4, 5. 





